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______| Defts move for. an order consolidating the four actions for all purposes, fl 

| appointing a general or liaison counsel for_pitffs & staying Concord 4 


|__| shareholders. from commencing any additional actions based on proposed 


_merger.— For-reasons indicated in the opinion, pltffs motions are 

denied, Dbeft's motion to consolidate the actions is granted & all 

® ~ _____| four actions are consolidated for pre-trial purposes. Counsel in the 
‘Marshel action are appointed general counsel for pltffs in all four 

cases. & they are directed to file a consolidated amendeu. complt en- 


compassing all parties & all claims in the Marshel, Michaels & Krause 


leases within_twenty (20) days. The Swift case will proceed on its 
original complt. All sharleholders of Concord are stayed pending a 


e _______| determination whether these actions may proceed as class actions pursuant 
SEAS. to Rule 23......+..50 Ordered, MAC MAHON,J m/n (Entered in _ 


______|75 Civ 1027,.75-Civ..1064 & 75 Civ. 1465) 
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AMENDED COMPLAINT IN MARSHEL 
| — 
i! 
. 
TRICT COURT 
rF SOUTIIERG vis : * NEW YORK 


‘ 


{! 
}} ARNOLE MARSIEL, 


| Plaintiff, : 75 Civil 1018 
HRT. 
‘-against- 
Y AMENDED COMPLAI? 
‘ AFW FABRIC CORP., CONCORD FABRICS : CLASS ACTION 
INC., ALVIN WEI set Moat and ; 
. FRANK WEINSTEIN 


Plaintiff, by his attorneys, Rubin Baum Levin Constant & 


r 
| Defendants. 


Friedman, for his amended complaint, complaining of the defendants, 
a alleges upon information and belief, except as to the 


allegations contained in Paragraphs 5 and 6 which are alleged wpon 


j ‘ 
‘knowledge, as follows: 


JURISDICTIC 


1. This Court has jurisdiction of this action under 
'Section 27 of the Securities Exchange Act of 1934, as amended 
(the "Exchange Act"), 15 U.S.C. 78aa, and the principles of 


pendent jurisdiction. 


2. The claims alleged herein arise under the Exchange 

Act, and in particular Sections 10(b), 13(a), 14(a), 14ta) and 
‘ 

14(e), 15 U.S.C.7845 (b), 78(m)(d), 78n(a), 78n(d) and 73(n) (e) 
ltnereot, the Rules and Regulations of the Securities and eXchange 
‘eae promulgated thereunder, and common law principles. 

3. The acts complaincd of occurred at part in the 

oe 

Southern District of New York. 
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4. In connection with the acts, conduct and other wrongs 


' 
complained of hercin, the defendants, directly and indirectly, 


ji used means and instrumentalities of interstate commerce and the 
H 


|! mails. 


| 5. This action is not brought collusively to confer 
i] jurisdiction on a court of the United States which it would not 


{1 
‘ . . 
|! otherwise have. 


} 
The Parties 
6. Plaintiff is the owner and holder of 500 shares of 


jcommon stock of the defendant Concord Fabrics, Inc. ("Concord"). 
{ 


|! He has been a common stockholder of Concord continuously since 


li sanuary 20, 1969 up to and including the present time, and at the 
Hiei of the transactions complained of herein. He paid $22.25 per 
tt 


| erexe for each of the aforesaid 500 shares, or an aggregate price, 
! 


il. oe! ; ; ce ~ 
[ineluding commissions, of $11,271.25. 
| 


7. Concord is a New York corporation. Its principal 


offices are located in the Southern District of New York. 


| 8. (a) The individual defendants Alvin Weinstein and 
Frank Weinstein are brothers and are, respectively, the Chairman 
of the Board of Directors and the Chairman of the Executive Com- 


mittee of Concord. 


(ph) Each ofthe individual defcndants owns directly 
or indirectly at least 611,000 shares of the common stotk*of 


Concord. Their combined ownership represents, in the aggregate, 


approximatcly_68% of Concord's outstanding common stock and 


lconstitutes effective control of Concord. Throwgpy their ‘executive 
a ° 


' 
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| Sed | 


| positions and their stock control of Concord, the individual dcfen- 


laants dominate and control the business and financial policies 


eo affairs of Concord. 


| 9. (a) Defendant AFW Fabric Corp. ("AFW") is, and has 
|| ; 
itbeen since approximately January 1, 1975, a New York corporation. 


\! 
i 


| ib) AFW was organized for the sole purpose of 


jeffectuating the plan of the individual defendants to usurp unto 


themselves, in violation of both the Exchange Act and their fidu- 


| 
® ee eh 
|ciary duties to Concord and to its minority shareholders, the en- 
a stock ownership of Concord. 


i 
\ (c) On February 5, 1975, the individual defendants 
j,transferred to AFW 1,226,549 shares of common stock of Concord, 

' 

i:representing approximately 68% of Concord's outstanding common 

g E J 

Hi 

} stock, in exchange for which they received all of the outstanding 


\ 
} 
F capdtal stock of AFW. 


' 
! 
(ad) The individual defendants control AFW. 
The Financial History of Concord 
10. When Concord became a publicly-held corporation on 
| 
or about July 11, 1968 it sold to the public, pursuant to a Regis- 
tration Statement and Prospectus which then became effective, 
| 300,000 shares of common stock at a price of $15 per share, for : 
| 
‘ 


ll. (a) The individual defendants had acquired ,all of 
“Via 
their shares of common stock of Concord for a nomingl, price prior 


ja total sales price of $4,500,000. 
: the public offering. j “ee | 


we 


é : ‘ ‘ ad 

' e ' , 

‘ ’ 

| 
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{ 
te 
i (b) In June, 1969 each of the individual defendants 


) . 
i}sold to the public 100,000 shares of Concord's common stock at a 


2. 
price of $20 per share, for a total sales price of $2,000,000. 
i 


\ 12. (a) Concord has prospered since the initial sale 


not its securities to the public in July, 1968. 


(b) Immediately after Concord's sale to the public 
of 300,000 of its shares in July, 1968 at $15 per share, the book 


value of Concord's common stock was $6.75 per share. 
(c) The present disclosed book value of Concord's 


| 
| 
| 
| 
| 


‘common stock exceeds $7.75 per share. 


| 
| 
| 


Hi 
j 
i 13. Concord's prosperity has been even. greater than 
‘'reflected in the foregoing figures, for the individual defendants 
' J . . . . . . . 

have caused Concord to issue financial information in which 
u 
‘‘earnings have been improperly depressed or deferred by the intro- 
duction of substantial and improper inventory mark-downs and by 
iH 
"aes aati reserves and by the utilization of other improper 


|accounting practices. 
14. In the second quarter of the current fiscal year 
.e., December, 1974 through February, 1975), Concori's sales are 


\ 


preceding fiscal year and net income is substantially higher. 


running at least 25% higher than in the comparable period in che 
Class Action Allegations 


of the complaint as a class action against all defendants, pursum 
ant to Rule 23(b) (1), (2), and (3) of the Feder) Rules of Civil 
a’ ¢ 


| 15. (a) Plaintiff brings the Second and Third Counts 
“niga 
' 
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(b) The Class consists of plaintif£ and all 
|| common stockholders of Concord similarly situated, who are 
|, threatened with the forced sale or who become forced sellers 
ijof their common stock of Concord, under and pursuant to the 


' 

\;now-pending purchare offer of AFW and the now-pending merger 

it : 

"of AFW and Concord. Excluded from the Class are the individual 
i: 


\idefendants and members of the immediately family of each of those 


{\ 


l individual defendants, and any entity in which any of the indivi- 


|! dual defendants or any member of their immediate family has a benc- 
| 
: 


| 


ace Ae ; 
jj Joinder of all members is impracticable. Concord lis approxi- 


ficial controlling interest. 


{c) The members of the Class are so numerous that 


jy mately 1,000 common stockholders located throughout the United 
States. 
fi 
f (ad) There are questions of law and fact involved 

|i herein which are common to the Class and which predominate over any 


eee Steee affecting individual members of the Class. The common 
questions of law and fact include the questions whether Sections 
10(b), 13(d), 14(a), 14 (d) and 14(e) of the Exchange Act and Rule 
10b-5 and Regulations 14A have been violated; whether defendants 


have perpetrated and are continuing to perpetrate devices, schemes 
i 


and artifices to defraud the public common stockholders of Concord, 


| 
| 


and have made material false and misleading statements and have 
io itted material facts, and hav: engaged and are continuing to 
engage in acts, practices and a course of business conduct which 
are operating as a fraud and deceit upon plaintiff and other 

R = sgeelh 
members of the Class, in relation to the scheme to force the Class 


to sell their common stock of Concord at prices which are unfair 


and unreasonable; the mode of relicf to which the Class is en- 


| 


AMENDED COMPLAINT IN MARSHEL 
—— i 


. | 
' @ leitnea, including injunctive and other equitable relief, and damages, 


ane the measure of damages. 


; 
! (e) Plaintiff will fairly and adequately protect 
@ ‘Anpa interest of the Class; he is a member of the Class and his 
a claims are typical of the claims of all class members. Plain- 
> |: 
‘tiff docs not have interests antagonistic or in conflict with 
' 
2 e | those he represents. 4 


| 


(£) The prosecution of separate actions would cre- 


jate the risk of inconsistent or varying adjudications with re- 


ee \; spect to individual members of the Class which would establish in- 
|! 


ji compatible standards of conduct for the defendants; and would 
paeeern the risk of adjudications with respect to jndividual mem- 
‘bers of the Cle3s which would as a practical matter be disposi- 


\! 


|. tive of the interests of the other members not parties to the 


jadjudications or would substantially impair or impede their ability 


‘to protect their interests. 


~~ 


(g} A class action is superior to other available 
methods for the fair and efficient adjudication of the claims made 
herein. 


(h) This Court is the appropriate forum for an ad- 


judica’ .0n of the cl*ss claims. The headquarters of Concord and 


its pertine:* pooks and records are located in the Southern Dis- 


tirct of New ‘ork. The indivi dual “defendant's Kantine or engage in 


: 
| 
| 


; , business in.the Southern Dists ict of New york, and the co”. venience 


of witnesses favors this. forum. 
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THE CONSPIRACY, ITS OBJECTIVES 

AND ACTS IN FURTHERANCE THEREOF 
| 16. Commencing sometime prior to January, *3975 and 
‘yoni thereafter, the individual defendants together with 
,AFW entered into a plan, combination and conspiracy (i) to freeze 


\ 
out the public shareholders of Concord and (ii) to do so at un- 


| 


‘reasonably low prices, all for the private gain of the individual 


{ 
" pacoaatacti by the use of illegal, improper, deceptive and fraudu- 


lent acts and practices in violation of the provisions of the 


Exchange Act. 


17. In implementing the plan, combination and conspiracy, 


directly or indirectly, 


18. The individual defendants and AFW have implemented 
the aforesaid plan, combination and con- 
spiracy by, among other means (i) filing and disseminating a false 
and misleading Schedule 13D with the Securities and Exchange Com- 
mission ("SEC"), the American Stock Exchange, and Concord; (ii) 
disseminating an Offer to Purchase shares of common stock of Con- 
cord while concealing the true purpose of such offer and otherwise 
fraudulently withholding material information from Concord's share- 
holders and the investing public in connection with such Offer to 
Purchase; and (iii) causing the Board of Directors of Concord, all 
of whom are nominees of the individual defendants, to approve 
merger terms between AFW and Concord which will result in all 
sharcholders of Concord other than AFW receiving $3 per share for 
their common stock of Concord while AFW will become we sole 


& 


‘ 


| 

! 

' 

shareholder of Concord. | 
{ 


— 


! AMENDED COMPLAINT IN MARSHEL 


| 19. As is more particularly set forth hereinafter, in 


!' gurtherance of and pursuant to the aforesaid illegal plan, combi- 
lt 


j; nation and conspiracy, on or about February 6, 1975 the individual 


'!defendants caused AFW to disseminate to the public shareholders of 


\| 


‘Concord and to the investing public an Offer to Purchase all of 


i 
| 
the outstanding shares of common stock of Concord held by members 
| 

|, of the public, and, on or about February 12, 1975 the individual 

{ 
[OBTenceRrs caused Concord to file preliminary proxy material with 


{ 


jthe SEC relating to a special meeting of stockholders of Concord to 
| 


yeas on the aforesaid merger between AFW and Concord. The afore- 


I! said plan, combination and conspiracy is, as more particularly set 

i forth hereinafter, illegal in that, among other things it (i) vio- 
"ates the tender offer provisions of the Exchange Act, and parti- 
cularly Sections 14(d) and 14 (e) thereof; (ii) constitutes a device, 


| scheme and artifice to defraud in violation of Section 10(b) of 
i 
| 


‘Remi 14(a) of the Exchange Act. 
20. Moreover, the Schedule 13D filed with the SEC and 


available to the investing public violates Sections 13(d) and 14 (d) 


of the Exchange Act in failing to disclose the violations set forth 
in paragraph 19 and in failing to disclose the other material | 
facts set forth, belo : | 


FIRST COUNT - DERIVATIVE CLAIM 
AGAINST DEFENDANTS AFW, ALVIN 
WEINSTEIN and FRANK WEINSTEIN 


21. This Count is br . by plaintiff derivatively on | 
| behalf of Concord against the 4)* .dual defendants and AFW. | 
! | : | 
| e : 
; 
| | 
\| | 
| 
I sie a 


m | fi er” 


° 


' 
’ ’ ’ 
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| 


| 22. This Count arises under Sections 10(b), 13(d), 14(a), 


'14(d) and 14(c) of the Exchange Act, Rule 10b-5, and Regulation 


23. The individual defendants, acting in concert, and 
itogether with the consent and connivance of defendant AFW, have 
lengeges and participated in and are continuing to engage and par- 
ticipate in the fraudulent, illegal, and wrongful acts and trans- 
actions hereinafter alleged, to the damage and injury of Concord 


and its public common stockholders. In connection with the at- 


tempted purchase by AFW of common stock of Concord the individual 


! 
| 
} 
| 
| 


j;defendants and AFW by the use of the means and instrumentalities 
\' ; 
jjof interstate commerce and of the mails: 


(a) employed and are continuing to employ devices, 


(b) made and are continuing to make untrue state- 


ments and representations of fact and omitted and are continuing 
{ 
1 . 
lto omit to state material facts necessary in order to make the 
' 


statements and representations made in the light of the circum- 


stances under which they were made, not false and misleading; and 


(c) engaged and are continuing to engage in acts, 
practices and a course of business conduct which operated and is 


continuing to operate as a fraud and deceit upon Concord and its 


;public common stockholders. 


i 


24. The individual defendants realizing how well Concord 
had been prospering and would prosper, and for the purpose of 


jusurping unto themselves the entire ownership of Concord, to the 
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| | : 
‘| 


\tdeprivation of Concord and its public stockholders, and in fur- 


‘ 
Hl esareneis of their aforesaid illegal plan, combination and con- 
\! ; 
( spiracy, artifically depressed the market price oh shares of 
"eae common stock by (i) causing Concord to refrain from 
\ 
\, declaring any cash dividends, aithough Concord had and continues 
| ¢ \ 
ito have large sums of cash and other liquid assets which are 
| unnecessary for its operation of business; and (ii) causing Concore 
\} 
it issue financial statements in which present ea iings were 


Kg 
|| improperly understated or deferred. 


| 


f 25. (a) In further pursuance of their aforesaid illegal 
v plan, combination and conspiracy, the individual defendants caused 
AFH to be organized, transferred to AFW 1,226,549 shares of Con- 

. cord's common stock theretofore held by them individually in ex- 
change for all of the capital stock of AFW and then caused the 
boards of directors of Concord and AFW, over both of which they 


i 
“hav control, to approve a merger of AFW into Concord pursuant to 


twhich (i) all outstanding shares of AFW would be converted into 


lI 


hares of common stock of Concord, (ii) all shares of common stock 
of Concord hed by AFW would be cancelled; and (iii) holders of all 
| 
lother outstanding shares of common stock of Concord will receive, 


in lieu therefor, cash in the amount of $3 per shere. \ 


(b) Sinc> AFW holds approximately 68% of the com- 
mon stock of Concord, the remaining shareholders of Concord could 


Inot vote down the proposed merger even if they were all to vote 


| 


against it. 


(c) The result of such a merger would be fi) the | 


elimination of all‘ stockholders in Concord other than the indivi- 


‘dual defendants and (ii) the expenditure by Concord of mi?7ions of 


dollars for no legitimate business purpose. 

‘ 

' ‘ 
| ‘ 
' ‘ : 

i 


-10- 13 


r ‘ . : 
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' 


} (a) Such a merger is generally called a "“frceze- 


i" 


26. Notwithstanding the fact that the merger terms, as 


jout merger." 
hi 

ii , 

.aforesaid, have already been appreved by the boards of directors of 


\ 
‘Concord and AFW and further notwithstanding the fact. that AFW 


! holds approximately 68% of Concord's outstanding common stock and 
it 
i!therefore has sufficient voting power to satisfy the voting 


| 

irequirements set forth in the New York Business Cc voraton Law, 
| 

' 
{!the individual defendants and AFW were concerned th:.. the merger 
) 

1 . ° 

jmight not be consummated upon the terms set forth in paragraph 


25(a) for the following reasons: 


' 
(a) The proposed merger would requ »¢ that Concord 


disseminate a proxy statement to its shareholders pursuant to 


Son 14(2) of the Exchange Act. That proxy statement would 


2ctl 


have to contain the information required by Reyulation 14A, and 


such information would include, among other things, the informa- 


i. required by Item 14 of Schedule 14A of Regulation 14A. 


(b) The information required by Item 14 of Schedule 


14A would reveal, in glaring detail, the unconscionable conduct 


of the individual ec2fendants in trying to freeze-out Concord's 


ie sharcholaers at a price of only $3 per share. Among other 


things, such information would make clear that while the public 


shareholders . 2 to receive only $3 for each share of Concord, the 


per share book value of the shares of Concord held by AFW will 


alue of these shares 


Ss to approximately $9.75 whereas the actual v 


will far excced even that amount. 


(c) Whe information required to be evealed in a 


the proposed merger would, if 


| 
\| 
\! 


proxy statement in connection with 
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g aid | 


» i Ea 


;;revealed, result in the fact that (i) the merger would be enjoined 


by the New York State Supreme Court as unlawful or fraudulent and/or 
' 


!! ($4) an overwhelming majority of the public shareholders of Concord 


| 
| would institute appraisa? proceedings in accordance with the pro- 


C 


{: visions of the New York Business Corporation Law and reccive, in 
‘lieu of $3 per share of Concord the fair value thereof, which 


‘value exceeds $9.75 per share. 


| (a) The SEC has made known its distaste for 


‘freeze-out mergers and individual commissioners have gone so far 
‘as to voice the opinion that freeze-out mergers are illegal. 
| articles have appeared in the financial press describing the 
& SEC's refusal to process and clear documents required to accom- 


jiplish freeze-out mergers without lengthy and time-consuming 


investigations. The individual defendants and AFW were accordingly 


concerned that the SEC would delay for an indefinite time their 


at 


ability to disseminate the proxy statement and thereby thwart their 


illegal plan, combination and cor spiracy. 
a 

' 27. In an effort to circumvent and evade the require- 
| 

lments of Section 14(a) of the Exchange Act and in furtherance of 
} 
their aforesaid illegal plan, combination and conspiracy, the 
{ 
ie 
lindividual defendants and AFW embarked upon an illegal scheme to 


|prevent the happening of the results set forth in paragraphs 26 (c) 


and 26 (d). Thus,.the individual defendants caused AFW to issue 


= an “Offer to Purchase" shares of Concord, a copy of which is 
. 


‘annexed hereto. i 


e an, 


| 28. The Offer to Purchase is false and misleading, con- 


¢ 


sree untrue statements of material facts or omits to state mater- 


! . 
sal facts necessary in order to make the statemem&s made not mis- 


i 
@ 1 
leading, in the, following respects, among others: % l 
i 
‘| 
iI 


eS Ne Eee 


‘ 
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jl 

| (a) The Offer to Purchase does not contain the 

{!s P * " P * % 

, information required to be revealed in a proxy statement in con- 


jj Rect ion with the proposed merger. Thus, by way of example only, 


|: the Offer to Purchase contains no financial statements of either 
{ 


it 


,, Concord or AFW, contains no tabulation showing the existing and 


,.the pro forma capitalization of Concord, and does not set forth 


i| Fe ee 
i:the benefits which will result to the individual defendants from 


i" the elimination of Concord's public shareholders. 
1 
i! 
| 


(b) The Offer to Purchase does not state that one 
| ‘of the primary reasons for the Offer is to reduce the number of 
, Shareholders of Concord to less than 300 so that Concord;'s shares 
il 
\{ 


{, thereof will no longer apply to Concord; that the information re- 
r] ' 


will be deregistered under the Exchange Act; that Section 14 (a) 


.quired by Regulation 14A wovid not have to be disseminated in 

‘I 

connection with the freeze-out merge; and that the SEC wili no 
D ieeaes have the ability to delay a freeze-out merger by investi- 
i 

l' gating the accuracy of the information contained in the proxy 


statement before it is disseminated. 


(c) The Offer to Purchase does not state that the 
real reasons for the Offer, in view of the pending merger, are only 
to prevent the happening of the pexulte set forth in paragraphs 


to be made at this tim 


(dad) No fair and adequate summary of, or copy of, 
the Peeper ter. opinion _ of Shearson Hayden Stone,-Inc. ("Shearson") 


aie and 26(d) and that there are no other reasons for the Offer 
are to the fairness of the $3 per. share price is set forth, nor is 


| 
| 
I 


| 
| 
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\| any information given as to the compensation to be given to Sher- 
' ° 

| son, as to who w:.1l pay such compensation, or as to the method by 
| 


‘which Shearson arrived at its opinion. 


(e) No appraisals of any of Concord's assets are 


set forth. 


(f) No financial statenents of AFW or of the indi- 


‘vidual defendants are sct forth. 


(g) No statement is made concerning the amount of 


cash which Concord will ultimately expend in connection with the 


elimination of all its shareholders other than the individual 


{ 
,defendants, and that such cash is not presently needed by Concord 


jan the oper-tion of its business and can, therefore, be used to 


' pay dividends. 


' (h) No statement is made that Concord's board of 


\}directors are under the domination and control of the individual 
! 


‘ aefendants and that such Board accordingly did not exercise any 


| 


|independent judgment in approving the terms of the proposed merger. 


(i) No statement is contained advising that a 


| 


shareholder of Concord who refrains from accepting the terms of 
the Offer and who seeks the fair value of his shares in an apprai- 
sal proceeding will obtain therein a sum greater than $3 per share. 
| 29. The said Offer tc Purchase and the Sspstierest merger 
‘upon the terms set forth in paragraph 25 will force Concord to 
become a purchaser of its common stock when it has no legitimate 


business reason to do so, and ‘constitutes: 


il -14- 1 
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. 


| (a) a waste and spoliation of Concord's assets for 
; the role nenefit of AFW and the individual defendants and is 


! 
‘highly detrimental and unfair to Concord and its public common 


| 
| 


|, stockholders, and 

\ 

{i 

' (b) a breach by the individual defendants and AFW 


‘of the fiduciary duty they owed to Concor’ and its stockholders. 


| 
| 
| 30. Demand upon the Board of Directors of Concord to 
Ricacs this action would be futile because the individual defen- 


;dants are able to control and do control and dominate Concord's 


'poard of directors. Said defendants are the very individuals who 
\iprofit from the wrongs herein alleged. 

I 

{i 31. P»mand upon ti -harcholders of Concord to bring 

ai 

i 


this action is unnecessary and would be futile because: 


ij (a) under the law of New York, demand upon the 


1: shareholders ts unnecessary; 


(b) AW owns such number of shares of Concord's 


common stock as gives it control of Concord; 


(c) the wrongs alleged herein constitute a waste 


Concord's assets and cannot be ratified by the shareholders of 


| Concord. 
32. Plaintiff has no adequate remedy at law. 
SECOND COUNT - CLASS CLAIM 
AGAINST ALL DEFENDANTS 
| 33. Plaintiff repeats and realleges all of the alle- 
|; gations contained in paragraphs 1 through 20 AN ag? 2 through 29° 
Il of this complaint. 
" 


of 


| - AMENDED COMPLAINT IN MARSHEL 

| ' 
| | 
I 
1 ‘ 
\\ 34. This Count is brought by plaintiff on behalf of 


i 
"himself and all other members of the Class against all defendants. 
i] 


. 35. This Count arises under Sections 10(b), 13(d), 14 (a) 
| 


I'34 (a) and 14(e) of the Exchange Act, and Rr*e 10b und Regulation 


\ 

{ 

. 36. The $3 per share net price which AFW is offering 

|; to purchase. the shares of Concord held by its public shareholders 

lis unreasonably low. Indeed, although the public had paid $15.00 

| per share to Concord for 300,000 shares of stock in 1968 and $20.00 

per share to the individual defendants for 200,000 shares of stock 

‘;in 1969, although plaintiff paid $22.25 per share on the open mar- 

"ket in 1969, and although Concord has earned, since the public of- 
fering, an aggregate amount well in excess of $1.00 per share, AFW 

is “offering” under conditions of extraordinary duress, to buy out 

,, the public for sniy $3 per share. And even if the public refuses 

| this offer, Concord has already agreed to freeze-out the public on 

|. the same price. In short, the ¢ fendants will acquire for them- 

| 
lselves an interest in over $2,000,000 of Concord's assets which 


jrightfully belongs to the Class. 


37. “By reason of the foregoing, defendants have vio- 
lated Sections 10(b), 13(a), 14(a), 14 (da) and 14(e) of the Ex- 


change Act, Rule 10b-5 and Regulation 14A promulgated thereunder. 


38. Plaintiff and the Class have no adequate remedy at 


law. Lee 2 ait ' 


4 


| ; AGAINST AIL DEFENDANTS 


39.~. This Court has jurisdiction of this Count by reason 


We the doctrine of pendcnt jurisdiction. 


: i en 19 
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| 
| 
| 40. Plaintiff repeat: and realleges all of the alle- 


'} 
eer contained in paragraphs 3 through 18, 24 through 29 and 


| 
36 of this ip? rint. 
' 


I 41. Th Count is brought by plaintiff on behalf of 


{himself and all other members of the Class against all defendants. 
! 
| 


42. The purchase by AFW pursuant to the Offer to Pur- 


‘chase and the Plan entered into by defendants pursuant to which 
' 


\ hey are secking to freeze-out and eliminate the public stock- 


! 
|tholders of Concord is a fraud by defendants upon *' members of 


' A P F ‘ , 
the Class and constitutes a willful violation by defendants of their 


i 

|| fiduciary obligations to members of the Class in that: 

4 

il 

it (a) the price of $3 per share “offered" to the 


\; stockholders of Concord other than AFW is grossly unfair to the 
i 


‘'yndeserved gain of AFW and the individual defendants; 
i| 

{! (b) the actions taken pursuant to the aforesaid 
' 

| illegal plan, combination and conspiracy reflect a clear abuse 


‘of. trust, failure to exercise proper business judgment, and breach 


| 


ec 


| 
of fiduciary duties owned by defendants to the members of the Class 


and 


(c) said plan is being accomplished by a false and 
deceptively incomplete and misleading Offer to Purchase and by the 


concealment of material facts relating to the value of the common 


stock of Concord. 


FOURTI! COUNT - DERIVATIVE CLAIM 
AGAINS?T DEFENDANTS AFW, ALVIN 
WEINSTEIN AND FRANK WEINSTEIN 


43. This Court has jurisdiction of this Count by rea~ 
‘Ison of the doctrine of pendent jurisdiction. 
1 
| ; 


' -l)7- 


a 


ry 


‘ 


\ 
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F . ‘ , eet ‘ 
: ‘ 
\ 
\! 44. Plaintiff repeats and realleges all of the allcga- 
|| tions sontnined in the First Count other than paragraph 22. } 
\: | 
\! { 
\! WHERCFORE, plaintiff demands judgment as follows: 
f (a) that defendants be preliminarily and per- 
manently enjoined from further solicitation of shares of common 
' stock of Concord pursuant to the Offer to Purchase and from accept- 
|: ing any shares pursuant to said Offer or through open market 
I purchases or from otherwise consummating the purchase of any 
i 
| shares of common stock of Concord; 
{ 
| (b) that defendants be preliminarily and ,~ermanent- 
‘-ly enjoined fror -aking any further action toward or with a view 
leo a merger betw AFW and Concord upon terms which will divest 
'Concord's public shareholders from an equity position in the 
| surviving corporation; 
I {c) that the individual defendants and AFW Fabric 
| Corp. account to Concord and the Class for all damages and injury 
jsustained by Concord and the Class as a result of the fraudulent, 
}illegal and wrongful acts and transactions complained of herein; 
(a) that this Court declare the Second and Third 
Counts to be a class action pursuant to Rule 23, Federal Rules of 
Civil Procedure; 
(e) that this Court grant.such other and further | 
lrelicf as may be just and proper in the premises; and 
h 
® : 
rT ; 
| es 
: ; 21 
i -- . 
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! 


\| (f) that this Court award to the plaintiff costs 
; - 

! ana disbursements of this action including reasonable fees to 
};plaintiff£'s attorneys. 

i) 
' 
\| 


\ ° By i Lefer F G ro dees — 


RUBIN BAUM LEVIN CONSTANT & FRIEDMAN 


j A Member of the Firm 
| Attorneys for Plaintiff 

| 598 Madison Avenue 

New York, New York 10022 

| (212) Pl 9-2700 
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a OF NEW YORK ) : rae 


e ) 38.3 
county or Wassau =) 
= : 
2 ARNOLD MARSHEL, being duly sworn, deposes and says: 
Nd | ra 
I am the plaintiff in this action. I have read the 
foregoing Amended Complaint and know the contents thereof to be 
true to my own knowledge except as to those matters therein 
® : : 
stated to be alleged on information and belief, and as to those 
matters I believe them to be true. 
<3 
gin Ly 
& ies po a oe. re 
? 2NOLD HARSHEL 
ons d and sworn to before 
B.) me this eth aay of March, 1975. 
fo i 
“4 : ° 
a Pa Re G Cee*l1n 
sd tAARTIN A. CCLEMAN 
Newtary Public, Sts: »4 York 
No. 30-n/ 
Quattiad in ragsew arity 


Term Lape March 30, 19/ 


EXHIBIT TO AMENDED COMPLAINT - OFFER TO PURCHASE ALL 
OUTSTANDING SHARES OF CONCORD FABRICS, INC. 


OFFER TO PURCHASE 
* All Outstanding Shares of Common Stock of 
; CONCORD FABRICS INC. 
‘for Cash at $3 Net Per Share 
by AFW FABRIC CORP, 


UNLESS EXTENDED, THIS OFFER WILL EXPIRE 


ON MARCH 5, 1975 AT 10:00 A.M., NEW YORK CITY TIME 


February 6, 1975 
@ To the Holders of Common Stock of Concorv Fasaics Inc. 


AFW Fasric Corv., a New York corporation (“Purchaser”), hereby offers to purchase all of the 
outstanding shares of Common Stock, $1 par value, of Concorp lasrics Inc., a New York corporation 
(the “Company”), at $3 per share, net to the seller, in cash, subject to the terms and conditions set forth in 
this Offer and the related Letter of Transmittal. 

The Purchaser is a recently organized New York corporation which, on February 5, 1975, acquired 
from Alvin Weinsiein, Frank We’ stein, and seven trusts of which Frank Weinstein is trustee or a cc trustee, 
an aggregate of 1,226,549 shares, representing approximately 689, of the Company’s Common Stock. This 
stock was acquired solely in exchange for shares of the Purchascr’s stock, all of which is owned by the 
Messrs. Weinstein and the trusts. Alvin Weinstein is Chairiaan of the Board and chief executive officer of 
the Company and Frank Weinstein is Chairman of the Execvti.e Committee of the Company. They, and 
Joan (Mrs. Alvin) Weinstein, are the directors and officers of the Purchaser. (See Section S—‘“Information 
Concerning the Purchaser; Purchaser's Interest in the Company’’). 

@ It is the Purchaser’s intention to return the Company to private ownership by the Weinstein family. 
Accordingly, as soon as practicable after this offer has expired, regardless of whether any shares are tendered 
ts the Dirchaser, the Purchaser inicnds to cause a nierger of the Purchaser inte ihe Company (or of the 
Company into the Purchaser) upon terms under which the shareholders of the Purchaser will receive or retain 
stock in the su:viving corporation and the shareholders of the Company (other than the Purchaser) will receive 
cash of $3 per share for the Company's Common Stock, which is the same price per share they will receive 
if they tender now to the Purchaser. The merger upon these terms has heen approved by the Board of Directors 

eg of the Company, and since the Purchase1 presently owns more than the required percentage of the Company’s 

¢ Common Stock to cause consummation of the merger under New York law, shareholders who do not now 
tender their shares will be unable to prevent the merger, which Purchaser expects will be consummated on 
or about April 1, 1975. The approval of the proposed merger by the Company’s Board of Directors does 

not constitute any recommendation by the Board concerning this Offer. 
A failure to tender under this Offer icill thus resuit only in a deferral of the receipt of $3 
per share in cash for shares of the Company, except that shareholders who do not tender now and 
eo who are not in favor of the merger and comp!y with te provisions of New York law concerning 
appraisal proceedings will be entitled to exercise appraise! rights and to receive payment in cash of 
the “fair value” of their shares as determined in such proceedings. Purchaser believes that the fair 
value is no more than {3 per share. The Board of Directors of the Company has received the opinion of 

Shearson Hayden Stone Inc. (“Shearson"”) that the fair value is $3 per share. A predecessor of Shearson was 

the underwriter for the two public offerings of the Company's shares, avd a member of Shearson’'s corporate 

finance department is the son of a director of the Company. . ‘ oar 


& ‘ 
Any shareholder wishing to aceept this Offer should cither (1) compleie the Letter of 
Transmittal or a facsimile thereof, sign it in the space provided, have his signature guaranteed, 


and forward it with his stock certifieate(«) and any other required documents to the ‘Tender 


Agent, or (2) request his broker, dealer, bank or trust company to effect the transaction for him. 


E . ° . ° ° . ° 
Molders of Common Stock of the Company having shares registered in the name. of a 
pany FS 


broker, dealer, bank or trust company are urged to contact such person if they desire to tender 
their shares, 
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e 


1, Number of Shares. Subject to the terms and conditions set forth in this Offer and in the 
related Letter of Transmittal, the Purchaser will purchase all shares properly tendered by 10:00 a.m., 
New York City Time, on March 5, 1975. 


2. Right of Withdrawal. Shares tendered pursuant to this Oiler may be withdrawn at any 
time prior to 5:00 p.m., New York City Time, on February 28, 1975. To be effective, notice of withdrawal 
must be received by the Tender Agent prior to such time and date. Any notice of withdrawal must 


« specify the name of the person who signed the Letter of Transmittal depositing the shares to be withdrawn, 


the number of shares to be withdrawn and the name of the sharcholder and certificate numbers shown on 
particular stock certificates evidencing sha s to be withdrawn. Except as stated herein, tenders are 
irrevocable. Any shares withdrawn will be deemed not properly tendered for purposes of this Offer. 
3. Extension of Tender Period. The Purchaser expressly reserves the right, at its option, at 
any time or from time to time, to extend the period of time for which this Offer is open by notice of such 
extension to the Tender Agent; but in no event will the Offer be extended beyond April 4, 1975. 


4. Acceptance of Offer. To be properly tendered pursuant to this Offer, certificates for shares, 
together with a properly executed Letter of Transmittal and any other required documents, should be 
transmitted to and received by the Tender Agent at its address set forth below by 10:00 a.m., New York 
City Time on or before March 5, 1975 (or, if this Offer is extended as herein provided, by the time 
specified in such extension). Signatures on all Letters of Transmittal must be guaranteed by a commer- 
cial bank or trust company having an office or correspondent in New York City or by a firm which is a 
member of a nationa! securities exchange. If certificates are registered in the name of a person othe. 


than the signer of the Letter of Transiittal, the certificates must be endorsed, or accompanied by stock 


i 


powers signed by the registered owner, with the signature on the endorsement or stock power guaranteed 
as are Hy The method of delivery of certificates for shares is at the election and risk of the owner, but 
if sent by niail, registers< cured is recommended. 


For the convenience of holders of shares whose certificates are not eaeaes available, tenders may 
be made without the concurrent deposit of stock certificates if such tenders are made by or through 
members of any national securities exchange or the National Association of Securities Dealers, Inc., or by 
commercial banks or trust companies in the United States (collectively “Eligible Institutions’). In such 
cases the Letter of Transmittal, properly executed by the owner of the certificates, must be received by the 
Tender Agent prior to the expiration of this Offer, must contain the name of the ie eholder, the 
number of shares tendered, the certificate numbers, if available, of such shares, and a guarantee executed 
bh an Eligible Institution that such certificates will be delivered to the Tender Agent no later than 

business days after the expiration of this Offer. 


If a shareholder desires to accept this Offer and ume will not permit such sharchol ler’s Letter of 
Transmittal to reach the Tender Agent before the expiration of this Offer, suc tender may be effected 
if (i) a properly conipleted and executed Letter of Transinittal, together with any other documents 
required by the Letter of Transmittal, has been deposited with an Eligible Institution which executes 
the guarantee of delivery contained in such Letter of Transmittai, (ii) the Tender Agent has received 
prior to the expiration of this Offer a telegram or letter from such Eligible Institution setting forth the 
_hanic and ad lress ve the shareholder, the number of shares tendered and the certifica ute numbers, if 
the esaseiabhie of slnhabletaa sind: seers veberrasd to slice, soeethor veils any other dermntnts requires ‘ 
by the Letter of Transmittal, has been so deposited and has been or will be immediately forwarded to t 
Tender Agent and (iii) such Letter of Transmittal and other documents are received by the Tener 
Agent within 8 business days after the expiration of this Offer, 3 


in all cases payment for whares tendered and purchased pursuant to this Offer will be 


made only after deposit of the certificates therefor with the ‘Tender Agent. 
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The delivery of the Letter of Transmittal and the acceptance of this Offer will constitute an agree- 
ment between the tendering sharcholder and the Purchaser, in accordance with the terms of this Offer and 
the Letter of Transmittal, only when the properly signed Letter of Transmittal, or a telegram or letter 
(as provided above) frdm an Eligible Institution, is received by the Tender Agent. 


By exccuting the Letter of Transmittal as set forth above, the sharcholder irrevocably appoints 
designees of the Purchaser as proxies, to the extent of said shareliolder’s rights, effective when, and only 
to the extent that, the Purchaser purchases the shares tendered by such sharcholder. To such extent, all 
prior proxics appointed by such sharcholder will be revoked. Such designees will vote any shares as 
they in their discretion may deem proper at any annual, special or adjourned mecting of the Company's 
shareholders. 


All questions as to the validity, form, eligibility (including time o/ receipt) and acceptance of any 
shares tendered will be determined by the Purchaser, which determination shall be final and binding. 
The Purchaser reserves the right to waive any of the conditions of this Offer or any defect in the tender 
of shares. 


5. Payment of Purchase Price. Payment for any shares properly tenuered and purchased pur- 
suant to this Offer (including any extension hereof) will be made by the Purchaser as soon as practicable 
after the expiration of the Offer, but only against actual deposit of the certificats for the tendered shares 
with the Tender Agent. Certificates for any tendered shares not purchased by .ne Purchaser pursuant to 
Section 6 will be returned without expense to the tendering shareholders as soon as practicable tollowing 
the withdrawal of this Offer. Subject to Instruction 5 of the Letter of Transmittal, the Purchaser will 
pay all stock transfer t-xes, if any, payable on the transfer of tendered shares, as well as all charges an“) 
expenses of the Tender Agent. Sha:eholders who tender shares pursuant to this Offer will not be 
required to pay any broker's commission or any related broker’s fees on any shares purchased by the 
Purchaser. 


6. Withdrawal of Offer; Conditions of Acceptance of Shares. The Purchaser shall not be 
required to purchase and pay for any shares properly tendered and may withdraw this Offer at any time 
prior to payment for any shares pursuant to this Offer if (i) there shall have been instituted or threatened 
any action or proceeding before any court or administrative agency by any government agency or any other 
person (a) which challenges or otherwise relates to the Offer, or the acquisition of the shares by the 
Purchaser or the proposed merger of the Company and the Purchaser, or (b) which, in the judgment of 
the Purchaser, might materiatly adversely affect the Company, or the Purchaser or its officers, directors 
or shareholders; or (ii) there shall have been declared any state of war or banking moratorium or sus- 
pension of business by banks in the United States or a general suspension of or limitation on prices 
for trading on the New York or American Stock Exchange, or (iii) there shall have been, in the 
judgment of the Purchaser, a material adverse change in the business, financial condition or operations 
of the Company. ; 


Cans eres 


““-"7, Information Concerning the Company's Business. The Company was incorporater in New 
York in 1958 as a successor to a business founded in 1920. The business of the Company is Geveloping, 
designing and styling woven and knitted fabrics of natural and synthetic fibers in a wide variety of colors 


and patterns, for sale to manufacturers of apparel and to retailers (including chains, department stores 
r == 4 


and independently owned fabric stores ) for resale to the home sewing market. 
os bal : 4 - tert c were - oe tee 
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Approximately 7596 of fabric sales in each of the fiscal years ended September 2, 1973 and Sep- 


tember 1, 1974 was tocapparel manulactiters: the Femaining 25°07OF faibbriG” saleSTWASTUT TORE Stores: 

Woven fabrics accounted for 7256 of sales in fiseal 1974, compared with 7500 in fisea 1973. ia 
' wee 3 . , rae Ae “ . be 4 + 

fabrics accounted for the remaining 2896 of sales in fiscal 1974, compared with 2576 in fistal 197, 
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« : The Company's sales have traditionally been highest from Decemb-r through March because the 
Company sells principally cotton and synthetic woven fabrics, used prim ily in spring-summer apparel, 
and docs not significantly employ wool, wuich is used in fall-winter apparel. Although the Company's 
sales were higher in February and March, 1974 than in any other two-month period of the fiscal year 
ended September 1, 1974, the Company did not experience its traditional seasonal sales pattern through- 
out fiscal 1974, partly because of relatively higher wholesale sales during the first fiscal quarter (ended 

& December 2, 1973) when customers were replenishing stocks depleted by shortayes of woven fabrics 
experienced in fiscal 1973, and partly because of relatively higher retail sales in the fourth quarter 
resulting from the Company’s increased efforts during the year to iniprove retail sales. 


@ - - All of the Conpany’s woven fabrics are made from natural and synthetic fibers by independent 
contracto.., who in many instances produce the greige goods in accordance with the Company's speci- 
fications. Independent finishing plants then print or dye and finish the greige goods, also in accordance 


- Production = te Seg ed tapers ay TeV SP. ; | 

>. { 
| 

( 

with the Company's specifications. 


e The Company’s Milledyeviile, Georgia, knitting and finishing plant has about 60 knitting machines, 
le producing about 70% ot .1e Cr ipe~y's requirements of knitted fabrics; the balance is produced by 
independent contractors. Te plant also contains eq co, for finishing and dying the fabrics knitted 
at the plant and a larze portion » the fabrics knitted by iriependent contractors for the Company. The 

plant has space available for additional knitting jet 


Due to shortages of woven greige goods, the Company expericnced difficulty in obtaining adequate ' 
I . g 1 
supplies of such goods curing most of fiscal 1973 and the first quarter of fiscal 1974. The shortages f 
ad eased during the secon’ .: ter of fiscal! 1974 and the Company is presently able to obtain adequate 
supplies of woven greig. goods without diffictlty. j 
: | 
Employees 
= The Comzany employs about 375 persons. In connection with the closing of the Company's North i 
‘is y . 9 ‘ h ’ i 
y) Bergen, New Jersey d m center in August, 1973 (see “Property” “elow) and its Los Angeles 
: warchouse in September 1° 73 the Company terminated the employment of the warehouse workers at 
those facilities. In Au.» , 1973, District 65 of the Distributive Workers of America, the union which 
. represented the warehouse employees and approximately SO office personnel employed at the Company's 
ot principal office in Nev. York, filed a complaint with the National Labor Relations Board, alleging an 
® ® ‘ wiifeir labor practice by the Company, and in September, 1973 commenced a strike against the Company i 
ir. {‘ctober, 1973 the National Labor Relations Board dismissed the union's complaint, and an appeal | 
fyom the dismissal of the complaint was denied in April, 1974. The strike is still continuing, but to ! 
date it has not had a material adverse ettect'on the Company's ousiness. 
: - anistinise ast tu te, oor antngtse TNS katate cs 
ny PS Wy RN A Ret art ph Seas co) SSNS LENS Tstsine Pe oe : if 
Property \ ‘ pees . ae vs . ¥v : : : 
e The Company owns in fee a 3Y% 2 year + old kaitting snd fosiahiting plant consisting of ay nately 
110,000 square feet on one floor situated on approximately 60 acres of land in Milledgeville mk. ' 
‘ inet 4 ‘ i 
~The Company has a lease expiring in 1984 for one floor and a part of 2 second floor at 1411 ; 
Broadway, New York, New York, consisting of approximately 53,200 square feet, of which it. uses F ; 
. 34,600 square feet for offices and showrooms. An aggregate of 18,600 square feet of rhe leased space i 
a Which the Company no longer requires has been sublet for terms expiring in 1978 (1,700 ‘syuare fect) * | 
jand 1OS4 (16,900 square feet)... 2. ens Soni is "=., conyers tas, TS". get seh i 
In April, 1971 the Company commenced using a distribution center, containing: approximately | 
! 


160,000 square feet, in North Bergen, New Jersey, under a lease expiring in 1996. The Company 
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terminaicd its warehouse operations there in August, 1973 and disposed of the equipment located in the 
facility, but to date has not been successful in subleasing the space. in November, 197+ the Company 
surrendered its lease for the premises pursuant to an agreement with the lessor under which the Company 
will remain liable for the rent and expens*s of maintaining the prope: ¥ until the expiration of the lease 
in 1996 unless certain conditions are met, including the reletting of the building for a minimum term of 
10 years at a net annual rental of at least $1.00 per square foot. Efforts to re-let the distribution center 
are contiiuing. 


Competition 


fany firms, no one of which is dominant, are in competition with the Cumpany price, product, 
quality and service. The Company is in competition both with fii ms whose functiou is limited to the 
conversion of greige goods and yarn into finished fabrics, and with integrated textile companies that 
manufacture, as well as convert, greige goods and yarns. The Company believes that it is one of the 
largest firms in the category of noniategrated converters, but in the category of integrated firms there 
are a number of companies that have significantly larger sales and financial resources than the Company. 


Financial Information 


For the fiscal year ended September 1, 1974 the Company had sales of $¢ 202,305 and net income 
of $520,340 ($.29 per share), compared with sales of $63,709.194 and nei -ome of $224,825 ($.13 per 
share) for the prior year. Profits, although improved in fis .' 1974, continved to be adversely affected 
primarily by an additivnal loss provision for the closed Ney Tersc, distribution ceri¢r, and also by a 
larger provision than in the prior year for doubtful accounts, .. cess'tuted, in manag. vent » opinion, by 
the insolvency of several domestic customers and by the uncer’ .n economic conditions prevailing at the 
end of fiscal 1974. 


For the 13 weeks ending December 1, 1974 the Company bad sales oi $15,199,286 and net income of 
$15,482 ($.01 per share), compared with sales ct $14,319,854 and net i.come of $410,138 (S.23 pcr share) 
for the 13 weeks ending December 2, 1973. The decrease in profits from the comparable prior period was 
primarily attributable to a reduction in the gross profit margin from 23.9% to 17.79, which, in manag e- 
ment’s opinion, was caused principally by a mark-down of knit and woven inventories to reflect lower 
replacement costs during the period and also by a general weakness in selling prices duc to severe competi- 
tion and customer resistance to prices. The results of operations for cach 13 week | Bod may not be 
indicative of the operating results for a full fiscal year because of the seasonal nature of the business (see 
“Sales” above). 


For thie second quarter of fiscal 1974 (i.e., the 13 weeks ended March 3, 1974) the Company’s sales, 
net income, and net income per share were $14,805,978, $165,567 and $.09, respectively. Income for this 


‘period was adversely affected by lower profit margins on sales and by a loss provision of $200,000 (betore 


tax benefit) m connection with the closed North Bergen, New Jersey distribution center, For the 
first two months of the second quarter of the current fiscal year (i.e., December, 1974 and Janucry, 1975) 
the Company's sales were running approximately 259¢ higher than in the comparable period in fiscal 
1974, and in December, 1974 net income appears to have been sharply higher than in December, 1973; 
a farther provision of approximately $90,000 (before tax benefit) will be requires! in’ the current 
ovarter, as a result of the Company's inability to rent the North Bergen distribution center. Accordingly, 
net income for the current quarter is expected to be substantially higher than net income for the second 
quarter of fiscal 1974, Spee Skee ieee ae Sere dis Pale eee on oe 


“As of September 1, 1974 and December 1, 1974 the book value per omtstanding share of the 


Company’s Common Stock was $7.61 and $7.62, respectively, 4 

3 Reference is made to the Company's Annual Report to Sharcholders for fiseal 1974 and Interim 
Report to Sharcholders for the 13 weeks ending December 1, 1974 for further financial information about . 
the Conyiny. ° 5 “a ta8 Sits Caw be Meee eee YT ee ‘ Ch eee ts ab NT CON Beast? 
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Dividends 


& In 1968, the Company paid two quarterly dividends of $.10 per share and in 1969 four quarterly 
dividends of $.10 per share (before adjustment for the stock dividend) and a 10% stock dividend were 
paid. In 1970, one quarterly dividend of $.10 per share was paid. No dividends have been paid since 
1970. Under a Note Agreement with The Prudential Insurance Company of America, cash di: “ends 
on the Company's stock after December 29, 1968 may not excced 70% of net carnings since that date, 


On : ulative basis; as at September 1, 1974 approximately $900,000 of dividends would be permitted 
by t! Agreement ; the Note Agreement also contains mininium working capital requirements. Future 
paym¢ dividends will depend upon the Company's carmiigs, financial condition and other relevant 
factors. 


Price Range of Common Stock 


The price range of the Company’s Common Stock si-ce July 11, 1968 (the date it became publicly 
held) is set forth below. The prices prior to June 25, 1969 are based on bid prices (adjusted for a stock 
dividend of 10% on March 27, 1969) in the over-the-counter market as reported by National Quotation 
Bureau, Ince. ,..-ated and represent prices between dealers which neither represent actual transactions nor 
include retail <aarkups, mark‘lowns or commissions. Beginning June 25, 1059, the prices represent sales 
on the American Stock Exchange. 


| High Low 
July 11—December 31, 1968 .........., Weaken ¢aiadneys bens, oaee 13% 
© . c 
PRUNE Bee UI LO oie vice oe shee nna wed ves e bas Onen oe 17% 
June 25—December 31, 1969 .........eceeceeeeeeeves Hersek 12% 
RUM  semcceneiauce pee enaerees Aer rare ph dein wine anntiode 14 3% 
hig BUEE | nen cvidnemnccoueas seein Gaiviaewies ep eceabvaes wie tease 13% 4% 3 
Aa SUE rte A bitrkie abies re sseee Seat areialenets peserg eamagls s 8% 3% 
1973 
PatGt CQUAET: (oa ois nerncs) si ciinae alaursineiiet s rere rs tsees: SH 3% 
PPODONG  CHAEETOY 5 a visa nding 6c anc SORT oe ecilaimannsttetnrarese 4 2% 
a PRS CIMANOS tLe ao srea waccva eee ade aeons ba wteracbioracesaaca 4% 2% 
BOUTIN GRIER 6 05.0. nest sas wees ievelaiatin $e'esels al aerel ee sisneae! oO 1% 
1974 
= PORE OUATEEE St cai caes wensesibe Meets Pee ene hele adios eae 1% 
DCKONG CUSTOE Sais sss ceae ge ons ees pea ikpeSeieierne wie salar s 2% 1% 
t PEDstO CiartOt a sce s ene aes sence eet rrees eax Raceios 1% 1% 
@ ., ‘ Fourth Quarter ......... SCR hEN ESS eeeesagewseneeee sie, LESS 1 | 
1975 , | 
aliiary A <anuarys Sh wii cece neces sce ¥epedin cncieetuecs 1% BSG) | 
February 34 .......04- sieemes Coeceneerercevesccacesosce SY 1y% | 
On February 6, 1975, the Purchaser announced that this Offer would be made. On February 3 
- ae and 4, 1975, the last two full trading days prior to such announcement, the closing price of the Common 
~ 81 


Stock on the American Siock Exchange was $21. 


Prior Public Offerings | 

In July, 1968, the Company made an initial public offering of 300,000 shares of Common Stock at 

a price of $15 per share. Net proceeds to the Company from this offering: were approximately $4,100,000. 

rai In June, 1969, Alvin Weinstein and Frank Weinstein sold publicly J00,000 shares Each, of the 4 

’ Company's Common Stock at a price of $20 per share. Net proceeds to the Messrs. Weirstein were 
~approximately $1,850,000 each. The Company received none of the proceeds from this sale. 
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Further Information 


The Company is presently subject to the information filing requirements of the Securities Excnange 
Act of 1934, and in accordance therewith files periodic reports, documents and other information with 
the Commission relating to its business, financial statements and other matters. Information, as of 
particular dates, concerning the Company's directors and officers, their remuneration, options granted 
to them, the principal holders of the Company's securities, and any material interest of such persons in 
transactions with the Company is disclosed in such periodic reports and other documents. Such reports, 
documents and other information may be inspected at the Commission's office at 1100 L Street, N.W., 
Washington, D. C., and copics. may be obtained upon payment of the Commission’s customary charges 
by writing to ine Commission's principal office, 500 North Capitol Street, N.W., Washington, D. C. 20549, 


8. Information Concerniny: the Purchaser; Purchaser's Interest in the Company. The Pur- 
chaser, a New York corporation, was organized in January, 1975 for the purpose of making this Offer and 
then causing a merger ef th. Purchaser and the Company. In February, 1975, the Purchaser acquired 
all of the shares of the Company's Common Stock owned by Messrs. Weinstein and seven trusts of which 
Frank Weinstein is trustee or co-trustee (in one trust he is alsc the income benefici:.ry and in the other 
trusts the children of Aivin Weinstein have remainder intevests) in exchange for shares of the Pur- 
chaser’s Common Stock. Asa resul: of this exchange, the Purchaser now owns 1,226,549 shares of the 
Company’s Common Stock representing approximately 689 of the outstanding shares, a sufficient 
number of shares, even ‘f no shares are tendered pursuant to this Offer, to approve a merger of the 
Purchaser atid the Company. Except for this exchange of shares, neither the Purchaser nor any of its 
officers an’ directors have effected any transactions in the Con.pany’s stock during the preceding 60 days. 


The Messrs. Weinstein and the trusts are .e shareholders of the Purchaser; Alvin Weinstein 
owns 611,147 shares of Purchaser’s stock, Frank Weinstein owns 611,024 shares and the trusts own an 


-aggregate of 4,378 shares (Frank Weinstein may also be considered to own beneficially 2,200 shares 


held by the trust of which he is a trustee and the income beneficiary). The Messrs. Weinstein and Joan 

(Mrs. Alvin) Weinstein are the directors of the Purchaser; Alvin Weinstein is the President and 

Treasurer and Frank Weinstein is Vice President and Secretary of the Purchaser. The Purchaser's busi- 

ness address is 4 Forte Drive. Old Westbury, New York 1156S. Alvin Weinstein’s present princ 
; 


is Chairman of the Board and chief executive officer of the Company; Frank Weinstein’s presc 


position is Chairman of the Exccutive Committee of the Company; Joan Weinstein’s presert principal 


ipal position 


t principal 


position is doing promotional and marketing work for the Company. The principal business acdress of the 
Messrs. and Mrs. Weinstein is 1411 Broadway, New York, New York 10018. Of the trusts, six are under 
Indentures dated December 24, 1968 of which Alvin Wetustein is the grantor; each owns 363 shares 
of the Purchaser's stock; Frank Weinstein and Joan Weinstein are co-trustees; the income beneficiaries 
are Alvin Weinstein Foundation, Inc. and two public charities and the remainder interest in each is held 
by one of Alvin Weinstein’s children (namely, Peter, Jonathan, Marc, David, Abbe and Michael). The 
last trust is under an Indenture dated December 19, 1968, of which Frank Weinstein is the grantor, trustee 
and income beneficiary ; it owns 2,200 shares of the Purchaser's stock. The address of each trust is ¢/o 
Frank Weiustcin, trustee or co-trustee, 40 West 10th Strect, New York, !) w York 10011. 
- -_-* - . 3 . = see . ran oe 4 - . man ~_ ‘ 

~ 9, Purpose of this Offer’ ‘The purpose of this Offer, and the contemplated merger of the Pur- 
chaser and the Company after the expiration of the Offer, is to return the Company to the status of 1 pri- 
vately-held corporation owned by the Weinstein family. Although the Company's shares were well received 
when the Company went public in 1968 and when the Messrs. Weinstein sold shares in 1909, in recent 
years the Company's stock has uot been actively traded. For example, there were no sales of the stock on 


the American Stock Exchange on 113 of the 277 trading days since January 2,-1974 and the average 


daily trading volume on the days when the shaves did trade was 503 shares. 


. ° i . . m . 
The Company thus does not alYord its shareholders the advantage of an active trading: nivairket—and 


_ therefore liquidity-—for their shares, and by becoming a private company it may be offering its public 
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sharcholders an opportunity to receive a cash price for all of their shares which is more than might be 
obtainable in the near future in the public market for any siynificant number of shares. At the same time 
the Weinstein family would gain the opportunity to operate the business without the expense or other 
possible disadvantages of a public company. 


10. Source and Amount of Funds. The Purchaser obtainee the 1,226,549 shares of the Com- 
pany’s Common Stock in exchange for shares of the Purchaser's Cuwmon Stock, 


The funds to purchase the shares tendered pursuant to this Offer will be borrowed by the Purchaser 
from Chemical Bank and Manutacturers Hanover Trust Company under a short term loan bearing 
interest at a rate of 34 of 1% over the prime rate. The Messrs. Weinstein have personally guaranteed 
the contemplated loun to the Purchaser. Upon the merger of the Purchaser and the Company, this 
loan will become the obligation of the surviving corporation us part of its short term borrowings under 
the lines of credit referred to in the next paragraph. 


The funds to pay for the Company’s shares which, upon the contemplated merger between the 
Purchaser and the Company, will be converted into cash will be provided by additional short term 
borrowings under the Company's lines of credit from Chemical Bank, Manufacturers Hanover Trust 


Company and Irving Trust Company, bearing interest at rates of 4 to % of 1% over the prime rate. 


In order to effect the contemplated transactions, the consent of The Prudential Insurance Company of 
° 


America under a Note Agreement is required; such approval has been obtained. 


11. Se‘icitation and Other Fees. The Purchaser wil! not pay any fees to any broker, dealer, 
bank or trust company for soliciting tenders pursuant te this Offer. The Purchaser will. however, 
reimburse such persons for their out-of-pocket expenses in forw arding this Offer to the beneficial owners 
of the shares and in forwarding certificates for shares together with Letters of Transmittal to the 
Tender Agent. 


‘ 


12. American Stock Exchange Listing Status; Registration under the Securities Exchange 
Act of 1934. lf Purchaser acquires 359,183 or more of the Company's shares or if a sufficient 
number of sharcholders tender their shares under this Offer, the American Stock Exchange may delist the 
Company’s shares. Published guidelines of the Exchange indicate that it would consider delisting the 
shares if the number of publicly held shares becomes less than 2 )0,000, if the tota: -umber of share- 
holders of record becomes less than 600, or if the number of holders of 100 shares or rvore becomes 
Jess than 400. If the Company's shares are delisted vy the American Stock Exchange and if the number 
of sharcholders of record becomes less than 300, then the shares may be deregistered under the Seeurities 
Exchange Act of 1934 and the Company will no longer be required to file reports with, or comply with 
the proxy rules of, the Securities and Exchange Commission. 


13. Taxes. The Purchaser has been advised by its counsel that the Federal income tax 
consequences of the merger will be as follows: 


The tender of the Company’s stock for cash pursuant to the Offer will be treated as a sale of stock. 
A tendering shareholder (other than a dealer in the Company's stock) will recognize capital gain or loss 
measured by the difference between such shareholder's cost or other basis for the Company's stock and 
$3. The gain or loss will be long-teria if the holding period is in excess of six months. 


Under provisions added to the Internal Revenue Code by the Tax Reform Act of 1969 a portion (one- 
half in the case of individuals) of long-term capital gain will constitute an item of tax preference. A 
sharcholder's items of tax preference may be subject to a minimum tax which, in the case of individ®als, 
is generally equal to 1096 of the amount, if any, hy which all of the shareholder's items of tax preference 
for the taxable year exceed the sum of $30,000 plus the Federal income tax otherwise payable i respect of 
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. 


such taxable year and certain amounts of Federal income tax paid in respect of prior taxable years that 
ended after December 31, 1069 and not offset against items of tax preference for prior taxable years. Fur- 
thermore, to the extent that the amount of a shareholder's items of tax preference for the taxable year (or 
average items of tax preference for the taxable year and the preceding four taxable years) exceed $30,000, 
the amount of the sharcholder’s income which qualifies for the 50% maximum rate on earned income will 


be reduced. 


In 1974, the House Ways ard Means Committee reached ‘ertain tentative conclusions concerning an 
extensive revision of the minimum tax effective for taxable years beginning after 1974. It is not clear to 
what extent, if any, the current Congress will act to amend the minimum tax provisions and whether such 
legislation would apply to transactions occurring before its enactment. 


Shareholders should consult their own tax advisers as to the Federal, state, local or forcign tax con- 
sequences to them of the merger. 


14. Miscellaneous. This Offer is not being made to, nor will the Purchaser accept tenders 
from, holders of the Company's shares in any jurisdiction in which this invitation or the acceptance thereof 
would not be in compliance with the securities or blue sky laws of such jurisdiction. This offer is not 
being made to, and tendered shares will not be accepted from, shareholders residing in any jurisdiction 
whose securities laws require this Offer to be made by a licensed broker or dealer. 


No person has been authorized to give any information or to make any representation on behalf of 
the Purchaser other than as contained in this Offer and in the Letter of Transmittal, and, if any such 
information or representation is yiven or made, it must not be relied upon as having been authorized. 


The Purchaser reserves the absolute right to reject any and all tenders not in proper form or to waive 
any irregularities or conditions of tender, and the Purchaser's interpretation of the terms and conditions 
of this Offer (including the instructions on the back of the Letter of Transiittal) will be final. 


The Purchaser has filed with the Securities and Exchange Commission, 500 North Capitol Street, 
N.W., Washington, D. C. 20549. material pursuant to Rule 13d-1 and Rule 14d-1 of the General Rules 
and Regulations under the Securities Exchange Act of 1934 furnishing certain information with 
respect to this Offer and the contemplated merger. Copies of such material may be obtained from the 
Commission upon payment of the Commission « customary charges. 


The Letter of Transmittal and certificates for your shares should be sent or delivered by you, your 
broker, dealer, bank or trust company to the Tender Agent at the address set forth below. Requests 
for additional copies of this Offer and of the Letter of Transmittal may be directed to the Tender Agent. 
Facsinile copies of the Letter of Transmittal will be accepted. 


Send Letters of Transinittal and certificates to the Tender Agent at: 


Mailing Address . os Delivery Address 
Chemical Bank ive eS eee Chemical Bank 
Corporate Agency Division eat pee x Corporate ‘Tellers Window 
P. O. Box 25969 steel cn tetany cabin. 20d. Floor- North. Building 
Church Street Station j ae . one, , ©5 Water Street 
New York, N. Y. 10249 New York, N.Y. 
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by defendant Concord on March 3, 1975, and for such other, further 
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| 
different relief as to this Court may seem just and proper. 
| 


Dated: New york, New york 
| March ll, 1975 
tt 


Yours, etc., 


RUBIN BAUM LEVIN CONSTANT & FRIEDMAN 


ad wa A VA 
A Member of the Firm 


Attorneys for Plaintiff 
598 Madison Avenue 

New York New York 10022 
(212) PL 9-2700 


“TO: 


‘Messrs. Kaye, Scholer, Fierman, 
Hays & Handler 
Attorneys for Defendant 
Concord Fabrics, Inc. 
425 Park Avenue 
New York, New york 
(212) PL 9-8400 


AFW Fabric Corp. 

c/o Alvin Weinstein 
Concord Fabrics, Inc. 
1411 Broadway 

New York, New York 


? Alvin Weinstein 

‘c/o Concord Fabrics, Inc. 
1411 Broadway 

New York, New york 


‘Prank Weinstein 

‘¢/o Concord Fabrics, Inc. 
1411 Broadway 

, New York, New York 
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“UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ARNOLD MARSHEL, 


Plaintiff, : AFFIDAVIT IN SUPPORT OF 
ri MOTION FOR A PRELIMINARY 
i -against- INJUNCTION _ 


i! AFW FABRIC CORP., CONCORD FABRICS, 
tt INC., ALVIN WEINSTEIN and : 75 Civ. 1018 
: PRANK WEINSTEIN, “RT 


Defendants. 


i. STA & OF NEW YORK ) 
} s8.: 
COUNTY OF NEW YORK) 

MARTIN A. COLEMAN, being duly sworn, deposes and says: 

1. I am a member of the firm of Rubin Baum Levin Con- 
stant & Friedman, attorneys for plaintiff herein. I respectfully 
submit this affidavit in support of plaintiff's motion for a pre- 
liminary injunction enjoining and restraining defendants AFW Fabric 
Corp. ("AFW") and Concord Fabrics, Inc. ("Concord") during the 
pendency of this litigation from ¢ nsummating a merger of defen- 
dants AFW and Concord as referred to in the Offer to Purchase of 

‘defendant AFW dated February 6, 1975, and the press release issued 


'‘ by defendant Concord on March 3, 1975. A copy of the Offer to 


Purchase is annexed as an exhibit to plaintiff's verified Amended 


i Complaint which, in turn, is annexed hereto as Exhibit A. Annexecd 
/ , 

l' hereto as Exhibit B is a copy of the press release issued by defén- 
| “° iy 
‘dant Concord on March 3, 1975. 
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cord's ‘Board of Directors in connection therewith, are part and 


2. The announced merger, and the resolutions of Con- 


parcel of a plan and scheme by the individual defendants hercin, 


Alvin Weinstein and Frank Weinstein, to freeze out the public 


a 


shareholders of Concord and usurp for themselves the entire 
Owncrship of Concord. Unless a preliminary injunction is granted, 
{» the merger, upon the terms announced, will be consummated and 

ie Concord will cease to be a publicly-held corporation. Accordingly, 


: the instant motion is being made both derivatively, on behalf of 


Concord, as well as on behalf of the public shareholders thereof. 
THE FACTS 


3. Concord is a New York corporation which, prior to 
July 1968, was privately held. The individual defendants owned 
substantially all of its outstanding stock. In July 1968, pur- 
suant to a registration statement and prospectus, Concord sold to 
the public 300,00° shares at an offering price of $15 per share 
One year later, in July 1969, the individual defendants sold an 
e2litional 200,000 shares to the public at a price of $20 per 
share. before expenses of the sale, Concord had received 
‘: approximately $4,590,000 from the public and the individual defen- 
dants had received an additional $4,000,000 from the public. After 
_ these sales, the individual defendants were ieft with approximatcly 


. 68% of Concord's issued and outstanding stock. There can be no 


‘serious dispute concerning the absolute domination and control of 


vs ® 
Faalenaats Board of Directors by the individual defendants. Both 
% 


| ; 


=~" 


| 


to $7.61. {ts current assets were listed at $29,696,160 and its 


AFF ™DAVYIT OF MARTIN A., COLEMAN iN SUPPORT 
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are 

are directors of Concord and, additionally, Alvin Weinstein is 
Chairman of the Board of Directors and Frank Weinstein is Chair- 
man of the Executive Committee. 

4. (a) In its July,1968 prospectus, Concord disclosed 
a net worth as of March 3l, 1968 of $6,838,341. At that time it 
had 1,320,000 shares outstanding so that the hook value for each 
share was approximately $5.18. Concord's current assets were 
listed at $18,565,039 and its current liabilities were listed at 
$12,213,460. Accordingly, its ratio of current assets to current 
liabilities was 1.52 to l. 

(b) After its public offering, Concord's financial 

position was, of course, ‘qnificantly improved. Thus, its re- 


ported net worth as of December 29, 1968 was $12,221,290. At 


that time it had 1,781,87i shares outstanding so that the book 
value for each share was approximately $6.85. Its current assets 
were listed at $26,514,338 and its current liahilities were listed 
at $14,915,458. Accordingly, its ratio of current assets to 
current liabilities was 1.77 to l. 

(c) In the ensuing years, Concore has prospered. In 
its most recent annual report for the year ended September 1,° 1974 
Concord reported a net worth of $12,597,970. It then had 1,785,731 


shares outstanding so that the book value for each share had risen 


.current liubilities were listed at $12,669,825. Accordingly, its 
> ‘ 
ratio of current assets to current liabilities was 2.34 tal. 


' 
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It is interesting to note that Concord's current liabilities as 


at September 1, 1974 were approximately the sene as they were 


|) prior to its public offering in July, 1968. However, Concord's 


current assets had increased by over $11,000,000. 


5. Despite Concord's prosyerity its common stock has 


r traded recently at unduly low prices. the complaint alleges that 


one factor for the depressed prices h.. been the scheme of the 
individual defendants to contribute to this result by not per- 
mitting Concord to declare dividends although it is obviously 


cash rich.) In any event, it is a matter of public knowledge 


; that stocks in general are currently trading at depressed prices. 


Many of Concord's shareholders, including plaintiff, have 2nough 


faith in the economy to expect an eventual recovery in the prices 
for Concord's common stock. Thus, plaintiff herein, who purchased 
his 500 shares of Concord on the open market in January, 
a price of $22.25 per share plus brokerage commissions and has 
ret: ined such shares ever since has no desire to be summarily 
"frozen out" of his stock ownership. 

6. The plan and scheme which the individual defendants 
conceived is based upon the fact that Section 903(a) (2) of the 
New York Business Corporation Law permits a domestic corporation 


such as .oncord to merge, after a plan of merger has been adopted 


by its Board of Directors, upon a vote of the holders of two-thirds 


+ of all outstanding shares. Since the individual defendants own 


' 


68% of Concord's outstanding shares they created a schemer for 


forcing a "merger" which has no purpose other than freezing out 


the piblic at $3 per share. 


“ee 
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ae Since a merger requires two corporations, the indiv:i- 
dual defendants firmed AFW during January 1975, and transferred 
their Concord stock to AFW in exchange for all the AFW stock. 
AFW is not engaged in any business. It was created for the sole 
purpose of providing the vehicle which the individual defendants 
would employ for eliminatirg the public shareholders of Concord. 
8. After AFW. was organized, the individual de Its 
pat aneee the Concord Boar »9f Directors to approve merger is 
between AFW and Concord pursuant to which (i) all outstanding 
shares of AFW would be conyerted into shares of Concord, (ii) all 
shares of Concord held by AFW would be cancelled, and (iii) the 
holders of all other outstanding shares of Concord common stock 
would receive, in liew therefor, cash in the amount of $3 per share. 
9. At the same time that the directors approved the 
merger terms, the individual defendants arranyed for AFW tc 


tain short-term loans from Concord's banks so that AFW could impl« 
L 


ment a tender offer for shares of Concord at the same $3 per 


share price. It was, of course, intended that AFW would never 


have to repay these borrowings. Rather, upon its merger into 


Concord, Concord would assume the obligation. 


10. The tender offer was made by AFW on February 6, 1975 


In the 


A 


and was to expire on March 5, 1975 unless extended. 

tender offer, AFW advised the Concord shareholders that the forth- 

coming merger was a foregone conclusion and that the only differ- 
: a = sno i 

ence between accepting the offer of $3 per s..are, or waging for 


; : : ARE OE SS? ent aug Bin wie meee | . 
the merger and receiving $3 per share at that time, was that 


ee) 
. © 
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appraisa. rights would be available for dissenting shareholdcrs 
on the merger. The Board of Directors of Concord, all of whom 
are nominees of the individual defendants, approved the terms of 
the merger in connection with the tender offer. Without such 
approval, the tender offer could not have been made since AFW 
could not have arranged to borrow the necessary funds from Con- 
‘ sord's banks. Having caused Concord's Board of Directors to 
. adopt the merger resolutions, defendants were able to coerce 
intimidate Concord's public shareholders in the tender offer 
' stating: 
"The merger upon these terms has been ap- 
proved by the Board of Directors of the 
Company, and since the Purchaser presently 
owns more than the required percentage of 
the Company's Common Stock to cause con- 


summation of the merger under New york law, 
shareholders who do not now te = j 
shares will be unable to prevent the 
merger, which Purchaser expects will be 
consummated on or about April l, i973.” 


ll. action on February 
and on that day obtained an order to show cause returnable Marc 
4, 1975 in which he sought to enjoin the consummation of the ten- 
der offer. In his supporting memorandum of law and affidavit plain- 


, tiff argued that the tender offer was patently fraudulent. Why 


would AFW go through. the not incons siderable enpense of making a 


‘} tender offer after the Concord Board of Directors had } already 


agreed to a merger at the same price contained in the offer? 


: offer was surely not bei ing made to ensure that there woulde 
if 3 - = Pe 


| ficient vote: for the merger, for AFW already o owned more than 
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thirds of Concord's stock. As argucd by plaintiff in support of 


his order to show cause, the purposes of the offer (none of which 


were disclosed therein) were as follows: 


a) to reduce the number: of shareholders of Concord 
to less than 300 so that Concord could then de- 
register its stock from the Exchange Act pursuant 
to Section 12(g) (4) thereof and accordingly dis- 
pense with the need to distribute in connection 
with the merger a proxy statement or its equivalent '! 
as mandated by Sections 14(a) and 14(c) of the f 
Exchange Act; : 


b) to permit the individual defendants after deregistra- 
tion, to push through their merger without the need 
to make required by Regulation 14A 
and Sche which in turn, would lessen the 


14A, 


number of sharehol who would demand appraisal 
rights and would a -emove the proxy s t 
from the scrutiny of the Securities and Exchange 


Commission; and 
c) to lessen the number of shareholders who would be 
able to seek appraisal rights, even if a proxy state- 
ment ultir } 
as many 


eminated, by obtaining 
a tender offer which 

was devoid 
led the j 
price was 
egregiously u 


such price was 


3 

th 

vy = 
we 
a 

. 


12. None of the foregoing matters were disclosed in the 
offering materials. Similarly, the offer contained no financial 
statements of yncord nor pro-forma tabulations nor much of the 
other information required by Schedule 14A. 

L3% plaintifé argued in supporc «f£ his motion to enjoin 
the tend offer that the der o.fer was an integral part of 


dcfendants' scheme to freeze out the public shareholders of Con- 


cord and violated a multitude of provisions of the Exchange Act, 
including Sections 10(b), 13(d), 14(a), 14(a) and 14(c). gIn the 


| ls 


/ ie | : At 
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face of plaintiff's motion to enjoin the consummation of the ten- 
der offer, defendants capitulated and crlled it off. Notw: -h- 
standing the time and expense which they had devoted to their 
tender offer, which was first made on February 6, 1975, they with- 
drew it on March 3, 1975 rather than appear before this Court on 
March 4, 1975 and attempt to justify their conduct. However, the 
press release in which they announced their termination of the 
tender effer (Exhibit B hereto) stated that they were proceeding 
with their plans to consummate the merger of AFW into Concord on 
the terms mentioned above. 
14. It is submitted that 

by Concord's Board of Directors ¢ 

between Concord and AFW upon the term proved by 

tors would be ¢ illegal merger in violation of the provisions of 
the Exchange Act as well as state law. These me resolutions 
were an integr part of de idants' illegal tender offer. With- 
out those merger 
arrange for borrowings with which to make its tender offer 

of course, would it have been able to coerce and intimidate Con- 
' cord's shareholders by telling them that the merger was a fore- 


gone conclusion. Moreover, a proposed merger which has no reasci 


‘other than freezing out and eliminating the public sharcholders of 


Concord would be a perversion of the state statutes permitting 


mergers. Such a merger would be a sham and a fraud. 


15. Unless this Court enjoins the consummatia of the 


merger pending the trial of this matter, both Concord and its 


: 
] 


> 
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public shareholders will suffer irreparable harm. Concord will 
, cease to be a public corporation and will have illegally been 
forced to expend over $1,500,000 for no conceivable business pur- 
pose. Its public shareholcers will have been forced to give up 
their stockholdings and their pro rata interest in Concord when 
there was no business reason for them to do so. Under the circum- 
stances, it is submitted that this Court should grant an injunc- 
tion enjoining the cor.summation of a merger between Concord and 
AFW pending the trial of *his matter. 
16. No previous application has been made for the 
ed 


herein. 
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EXHIBIT TO AFFIDAVIT - PRESS RELEASE 


AID = RELEASE : 
FOR IMMEDIATE KR ° ISSUED BY CONCORD FABRICS, INC. 


Concord Fabrics Inc. (AMEX) today announced that 
on Friday evening, February 28, 1975, it was notified that 
a shareholder had commenced an action in the United States 
District Court for the Southern District of New york seeking 
to enjoin the tenucr offer by AFW Fabric Corp. for Concord’s 
stock, and that a motion for a preliminary injunction had been 
scheduled for argument on Tuesday aft March 4, 1975. 
The tender offer at $3 per share had been commenced on 
February 6, 975 an as to expire at 10:00 a.m., New york 
City time, on March 5. 

Concord stated that because of this litigation 

AFW was withdrawinc nder offer pursuant to Section 6 of 
its Offer to Purchase dated February 6, 1975, which provides 
that AFW may withdraw the offer at any time prior to payment 
for the Concord shares if an action shall have been instituted 


challenging the tender offer. Certificates for the Concord 


stock already tendered will promptly be returned by mail. 


Concord and AFW also stated that they are 
proceeding with the previously announced proposal for the 
merger of AFW into Concord. Concord stated that on February 12, 
1975 it had filed preliminary proxy material with the Securities 
and Exchange Commission relating to a special meeting of stock- 


holders of Concord scheduled for April 3, 1975 to vote on the 


EXHIBIT TO Ac'F ‘IT - PRiSS RELEASE 
ISSUED BY CONCOkY FABRICS, INC. 


merger; it is anticipated that a definitive proxy statement 


will be mailed to stockholders by the end of next week. 


Under the terms of the proposed merger, Concord stockholders 
(other than AFW) would receive $3 per share in cash and Alvin 
and Frank Weinstein, the stockholders of AFW and the Chairman 

of the Board and Chairman of the Executive committee of Concord, 
would re Concord stock. As a result of the merger, Concord 
will become a privately-held corporation owned entirely by the 
Weinsteins. AFW presently owns 68% of Concord's outstanding 


stock. 
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UNITED 
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ARNOLD 


Plaintiff, : 75 CIV 1018 HRT 


TTTON 
Vin 


- against - 


RIC CORP., et al. : INJUNCTION 


Defendants. 


("AFW") and Concord 
a proposed merger 


rn Concord to private 


will appear below, there iS really no 
factual issue presented by this motion for a preliminary 
injunction. There 4s no material misrepresentation or 
omission of any kind in the Concord Proxy Statement (Exhibit 
h hereto) which was furnished to stockholders in connection 
with the merger. ‘The sole federal question presented, 


therefore, is whether the proposed merger, hecause 
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AFFIDAVIT OF 


under its terms all shareholders will receive either the 
$3 per share in cash provided for, or the "fair value" of 
their shares as judicially determined in appraisal pro- 
' 
ceedings under § 623 of the New York Business Corporation 1 
Law, will violate Rule ‘l0b-5. We show in our brief that 
under the well-settled law in this Circuit the merger 
under such circumstances does not violate Rule 10b-5. This 
means that there is no pendent jurisdiction to consider 
state law questions, but we nevertheless also show in our 
brief that the merger is valid under the ‘New York statutes 
as interpreted by the New York courts. 
In addition, we s in our brief that the exis- 
tence of y busir purty e is not an issue here, and 
that any inquiry into the question of business purpose is 
irrelevant As a matter of re red disclosure, the P1 
State t tates that the purpose of *he merger is to re- 
turn Cor to private ownership by the Weinstein family, 
which will enable the Weinsteins to operate it without : 
public scrutiny and solely with regard to their own inter- 
ests, and also se benefits or the merger to 
the Weinstein family tement, pp. 1 and 4). The 
return of Concord to private ownership will in fact pro- 
duce certain business advantages (such as eliminating certain 
printing, mailing, legal, accounting, and other expenses 
| involved in being a public company, and avoiding the 
necessity for executives to devote time to such matters as 
stockholder relations, discussions with security analysts, 
and preparation of annual reports and the like), but since 
- 
as a matter of law business purpose is irrelevant, 
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defendants do not assert on this motion that there was any 
purpose of the merger other than to return Concord to 


private ownership by the Weinstein family. 


The Events Leading Up To This Motion 


3. The plan to return Concord to private owner- hi; 
ship by the Weinstein family was announced in a press 
release on February 6, 1975, and was described in a Wall 
Street Journal article on February 7th. The first step was 
; 


a tender offer made on February 6, 1975 by AFW (which the 


Weinstein family had formed for the purpose and which had 
y i I 


acquired the family's 68% of the Concord stock) for the 


remaining Concord shares at $3 a share; the offer was to 

t > 

expire n Wednesday morning, March 5. The second step wa 
J o>» i 

to be the merger of AFW into Concord on or about April l, 


1975, upon terms under which the Concord stockholder 


would also receive cash of $3 a shar« (A copy of the 
Wall Street Journal article i 1iexed hers as Exhibit 1) 


j 

{ 

‘ i | 

Securities and Exchange Commission ("SEC"), the American j 

} 

Stock Exchange and Concord, a Schedule 13D pursuant t ‘ 
Section 23(d) and 14(d) of the Securities Exchan; Act of 


1934 ("the 1934 Act"), reporting AFW's ownership of the 
Concord stock it had acquired the preceding day from the 
Weinstein family, and giving the required information 


concerning the tender offer. A copy of Schedule 13D, to 


which the Offer To Purchase ("tender offer") was attached 


int 


as Exhibit I, 4s annexed hereto as Exhibit e. The Schedule 


13D was reviewed on the following day by.the staff of the 
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SEC and no amendme thereof were required. 
’ 5. On Friday afternoon, February 28th, plaintiff 
commenced this action, and, by order to show cause returnable 


on Tuesday afternoon, March 4th, moved for a preliminary 


injuncti gainst consummation of the tender offer. The 
motion was based esscntially on the charge that the tender 


offer was designed to enable Concord to evade the SEC's 


proxy rules in conn:‘ction with the propose 


merger, and was 


therefore fr ii cent. This charge was wholly unfounded, in 


law and fact. S a matter of law, de-regi on of Con- 
} ~ . l e117 } ¢ ” 
cord's st under tt 1934 Act could not have been accom- 
ri ed tween the March 5th expiration date of the tender 
offer and ti early April dat heduled f the merger.* 
As a matt of fact -- as plaintiff's cx 1 could e 
ascerta it a telephone call -- Concord fully inte j 
to comply with the proxy rules, and had on bruary 12, 
19 filed it preli nary pr material with the SEC. 
Thus, ti wee prior to the institution of this action 
Concord } perfor the very t which the complaint 
alleged it was atte ing to ev e. The definitive 
proxy stat ent was mailed on March 17th, described in 
‘oy 3 
] S, below. 
¥Rule ] inder t} 1934 Ac I 
listing ! registrat non an cx 
the SI pon appli ion by t 
suer in scordance with the rule 
18 of the erican Stock Exchange 
submit detailed reasons in support of such an application, 
and authorizes the Exchange to require 15 days prior notice 
to all stockholders. After the issuer compli with the 
procedure of the Exc! ‘iles an application with 
the SEC, the SEC is r« lish notice of the 
application in the Federal Register and t« ive all inter- 
ested persons an opportunity to submit wr'tten comments; 
; i 


the SkC : ( é ni, and 1s cmpowered to 
determine whether the application should be granted "and 
what terms should be impozed by the Commission for the 
protection of 
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complaint and served notice of this motion to enjoin con- 


summation of the merger. 


9. Comnents on Concord's proxy material were 


received by us from the SEC on ‘ch 11, 1975, and revised 


naterial was filed with the SEC on March 13th. On Friday, 


March is 


and we proceeded to order the final printing and mailing 
of the definitive Proxy Statement, which was completed on 


Monday, March 17th. A copy of the Proxy Statement is 


In order to allow more time 


WHAhit 


annexed hereto as Exh 4, 
for stockholders to receive and 
¢ 


and determine whether to follow the procedure for dis- 


senting and obtaining en appraisal, the date of the 


special meeting of Con ekholders to vote on the 


ras cha..ged from April 3rd to April 10, 1975. 


. Stripped o > custome yut vague and 
10 Stripped of the c stomary but vague and 


wholly unsupported* allegations of fraud and illegality 


2 t 
-- which are answered in 41 72-14, below -- the amended 
| 
complaint amounts basically to a claim that defendants 


Iplan “to freeze out the public shareholders of Concord . «+ 
at unreasonably low prices' 1 


alse, 


this violates federal and state laws. In fact, of course, 


ert 
» De Oe 


¥The n solely on the affidavit of plaint 
counsel] (the "Coleman affidavit") which contains no 
charges of misrepresentation or omission, and no facts 
not previously disclosed by Concord, and a "verified" 

laint in which every allegation except 


owended comp4 { 
plaintiff's stock ownership 15 made upon 4nformation and 


belief. 


14th, the SEC advised that it had no further comments, 


d consider the Proxy Statement 


' (4 16 of the amended complaint; 


q 25), or at a “erossly unfair" price (4 42), and that 


a 


Pg ae oa 


| Abd 
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the minority shareholders are assured by the appraisal 
statute of the right to receive the "fair valuc" of their 
shares, so that the claim that the amount these share- 


holders will receive is “unreasonably low" or "grossly 
unfair" poses no issue for this Court. 

‘ll. Plaintiff did not await the mailing of Con- 
cord's proxy material before amending his complaint and 
making this motion, and therefore has not made any claim 
of material misstatement or omission in the Proxy Statement; 
in any event, there is no material misrepresentation or 
omission in the Proxy Statement. Plaintiff's only efforts 
at charging specific acts of fraud or misrepresentation are 
described below in paragraphs 12-14, together wit! 
defendants: answers thereto. 

12. Plaintiff alleges (in 99 26-28 of the amended 
complaint and 4¥@ 11-13 of the Coleman affidavit) that AFW's 
tender offer was fraudulent in not disclosing that it was 
Gesigned to enable Concord to evade the proxy rules and the 
scrutiny of the SEC thereunder. As shown above (9% 5 and 9), 
this charge is baseless in law and in fact. In any event, 
however, it has been rendered entirely moot by (a) the 


withdrawal of the tender offer and (b) Concord's compliance 
with the proxy rules and use of a proxy statement which 
embodies the SEC's comments (the SEC, of course, does not 
jjpass on the fairness of the.merger, but comments on the 
requisite disclosures). 


13. Plaintiff alleges that Concord's "prosperity"* 
£ 


Seep TE aL UTE OTe YL, Te 
¥Concord's "prosperity f 


5 


( “alleged in 9 12 of the amended 
complaint to be evidenced by an increase in book value 
& from $6.75 to over $7.75 (actually $7.82 per share) in 
over 6-1/2 years. This represents a growth rate of under 
e-172e% a year. Plaintiff fails to point out, morcoven, 
that the book valuc was $8.01 per share on January 3, 1971, 
and has not, quite been reached again in the ensuing 4 yoars. 


’ ‘ 
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sy 
has been even greater than the published figures reflect, 


because the individual defendants caused Concord to report $ 
"4mproperly depressed or deferred" earnings by the use of 

improper inventory mark-downs and by un- 

and by the utilization of other improper 


ces" (49 13 and 24 of the amended 


unsupported allegations are made on 


‘lief, and are not contained or even 


referred to in the Coleman affidavit. As shown by the 


acc ¢ uinying affidavits of Martin Wolfson and David R f 
Caplan, these charges are wholly unfour > The only | 


reserves maintained by Concord have been reserves tor | 


Cex tion, which are c suted in accordance wit | 
ttled guidelines; a reserve for doubtful accounts which 

is | d afte careful 1 jew of the receivable and | 

whic} iny event en lower ir cent years than it 

was five years ago; and a provision foi losses in connecti 

with the closing of the warehouse which is still bei: 

augmented because a new tenant has not yet been found for 

the \ ouse (\ fson affidavit, p. 4) 

Nor have there been any "ur ranted ~ ch 
Inventories are valued at the lower of cost and market, and 
whenever a market value lower than cost is used it reflect 
the 1 { ment at the time of Concord's top operating 
and financial officers, after review of the relevant factors. 


Inventory mark-downs are regular occurrences in the fashion 


industry, due primarily to fluctuating prices of greige 


goods and the obsolescence of styled finished goods which 
are not sold during the selling season (Wolfson affidavit, 


{ 3; Caplan affidavit, 9 2). Furthermore, the charge that 
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excessive inventory mark-downs were used to depress earnings 
makes no scnse; while the effect of an excessive mark-down 
at the end of any one fiscal period would be to understate 
the reported profits of that period, the sale of the 
marked-down merchandise in the following fiscal period 

would result in an offsetting over-statement of the profits 
of that period. 

14. Plaintiff also alleges (9 24 of the amended 
complaint) that the market price of the Concord stock was 
"artificially depressed" because defendants caused Concord 
"to refrain from declaring any cash dividends" although it 
had "large sums of cash and other liquid assets which are 


peration". The Colemar 


this allegat 1 
a charge. The charge i 


ndaed fter 
idea aitver 


ra ae 
Which Concord was commit 
knitting plant 

20, below), had 
$9,600,000, was arrangir 


The Prudential Insurance 


declining sales and earnings (it earned only $203,000 for 


the entire year 1970 on s: s f $52,052,000, down from 


earnings of $2,066,917 on sales of over $63,006,000 in 1969). 


Furthermore, as Concord's § ment. of Operations shows 
(Proxy Statement, page 10), for the eight-month fiscal 


year ended August 29, 1971 and the full fiscal year ended 


a a a a eee 


September 3, 1972, Concord suffered an aggreghte net loss 
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of $1,451,349, which it has not yet recouped in sub- 
sequent earnings (the net income for fiscal 1973, fiscal 
1974 and the first 22 weeks of fiscal 1975, together 
ageregate $1,109,468). 

15. There are thus no relevant factual issues 
present, and no question of any financial wrongdoing or 


any misrepresentation or failure to disclose. That the 


only, issue here is whether the merger itself, 
tine t} of 
law, is recognized es 
ae 
resolutions 
Directors 
merger be 
b 
za 
- - oe ia 
Defer nts' brief will |! that a merger for the purpose 
of "going private" where, as here, the right of the 
minority stockhol to ré¢ ive "fair value" is assured 
by appr 2 > is val inder New York law, and that 
Since the transaction is acc lished with a full, fair 
and accurate disclosure, there is no violation of Rule 10b- 
>k nt Fin History Of Concord 
°, Prior to its initial public offering on 
July 11, 1968, Concord was a business owned by Alvin 


and Frank Weinstein and the Weinstein family; its“business 


had been founded in 1920 by their father. The business had 


10 


ne eng ae Sen ert. eine met ay ag: mene 
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grown during the ycars preceding 1968, culminating in 
e record net earnings of $2,215,429 in 1968 on net sales of 
$53,293,243, and net carnings of $2,066,917 in 1969 on 
sales of $63,574,939. Concord's performance since then has 
been quite different, aS appears from the figures contained 
in 4 14 above, and from the detailed Statement of Operations 
for the past five years (and recent interim periods) con- 


tained in the Proxy Statement 


in part t highly. volatile n | 
| 
in part tl incre overhead resulting from the 
| i 
7 0ACQ > 104 an n ne - nn f'¢ ry iv se i 
& growth in 1968 and 1969, and in part the unf¢ n adverse 
effects f two major moves t} substantial € of 
i] © 2 
| 
4 S442 > oS . | 14 noe } annetrniic LA f a 
} its kni ing operations, including the construction of a 
plant in Milledgeville, Georgia, and the construction of 


i 
® its large d tbution center in North Bergen, Ne. Jersey. 
| 
These are described in q¥¥ 18-20, below. 


Yr y + ? ly 
1g Pri t< cord conv i only woven } 
re 
| 4 2 tad y ts 7 #1) > 1QGR 
& fabrics. s ste i its pi tus ( 1] l Oo, | 
| ra } 
it had " wate Bag 3 ; af 4 + Patna 
, had tly € f tte fz ‘ | 
' 
qT > 4 4 4 4 SaAwARS ws 3 to 
ine pr } uS ail Lcavt uv LOncora idea to } 


j * : 4 rt f° > O— 
expand } tting ions a lat a port 1 of U p! 
| 
ceeds of the publ ffering of c »¢ might be used 
aera lan i 5 + c on } 20174 rT 
, to acquire plant facilities and equip! 


of knit fabrics. Concord did expand its knit operations 


in its annual reports on 


gk very substantially; as 


Re oe ce 
knit volume represented 10% of sales in 1969, 22% in 
oC 


1970, 37% in the short fiscal ycar ended August 29, 1971, 


and a hirh of 40% in fiscal 1972, declining to 25% of sales 


in fiscal 1973 and 28% in fiscal 1974. During 1970, Concor 


AFFIDAVIT OF SIDN.Y J. SILBERMAN IN OPPOSITION 
TO MOTION TOR PRELIMINARY INJUNCTION 


purchased land at Milledgeville, Georgia, and commenced con- 

struction of a 110,000 square-foot knitting plant designed 

to provide a portion of its requirements for knitted fabrics. 
The plant, which together with its equipment now represents 

a total cost of approximately $3,800,000, was opened in 

July, 1971. Substantial problems were encountered in getting 
the knitting plant into efficient production. 


19. During the fiscal year ended August 
& y 8 


of excessiv 


m 


sts relating to 


in the Knit Divi- 


sion, ubstantial ns of excessive 
invent and operating losses at the M edgeville plant, 
contri i the r r portion of Concord' t loss in that 
year of $1,273 CO. The Knit Division was reorganized under 
its new president, Earl Kramer, just prior to the end of 
EX 1 a it C ratio began to improve 
after 

20. During 1970, Concord also contracted for 
the cc ction ¢ its behalf, and the le ing to it, of 
a 160,(¢ re-{ t distribution center in North Bergen, 
New Jer , designe to provide it with t capacity to 
handle what was expected to be a substantial increase in 
the amount of merchandise sold to retail stores 


to the home-sewing market. The lease runs until 1995, and 
provides for rental and other expenses currently aggrega 
7 


$360,000 per year. Substantially increased competition in 


the sale of fabrics for the retail trade kept Concord's 


retail sales volume from increasing as expected, and as @ 
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| rc 1t t I ‘WwW } Ur it 4 nt 4 t 4 { , 
; 
5] | 
well below its ca} ty, i tantial 
| 
| sading to the decision to close the distribution center } 
in September, 1973 This resulted ina $l, 000 : 
t 
tS provision for loss in ] 73, an additio: $740,000 
” ‘ i 
: provision in fiscal 1974, and furt} provision of > 
' c i 
$30, ¢ per month startin; the ond quarter of the if) 
} 
4 { | 
} current fis 1 bg ict until if rs H 
® | 
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21. As can be expected, t} price of Concord's { 
PN i 
| common stock has reflecte I : ble res ts it. } ; 
ii ; 
4 generally experienced over past f e years, as well as 
|} the general stock market decli er the past year or two. : 
The price range of the common stock since July 11, ] ; 
Py : } the day of the initial public offering, is set forth o1 i 
page 14 of the Proxy Statement, and shows that since the 
beginning of 1913 the commo: } never sold at 
higher than $5-1/4, and since October 1, 1973 has never as 
a ; as 
sold higher than $3-1/4, and for most of that period has : 
{ 
sold below $2. Indeed, until a few days hefore the announce : 
F 
ment of the tender offer at $3 per share, the stock was 
; a] > } ‘ 
® selling at no more than $1-3/4. 
22. After the announcement of the tender cffer : 
; 
: and proposed merger the price of the Concord common stock | 
jumped initially to $2-7/8.and currently ranges between 7 
$2-1/2 ~ $2-5/8. It seems fair to assume that were the { 
¢ 
ae 
proposed merger to be enjoined, the price would decline 5 
4 
7 


substantially and the 589 holders of an agereg: 


91° re #2 ¢ « fe 
® over 212,000 shares who had sought to receive $3 a share, 


net, by accepting the tender offer but were prevented 
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e from doing so by plaintiff's motion to enjoin the offer, 
might find it difficult to realize as much as $2 a share, | 


net,after commissions. 
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- SCHEDULE 13D 


securities to which this Sehedule 13D rela 


are shares . ton Stock of Concord Fabrics Inc. (the 


"Company"), a-hew rk corporation with its 


f business », New York, 


Fabric Corp. 


IAr 
h | 


an aaares 


Westbury, 


the 


Company. 

Secretary and Director 
‘orte Drive, Old Westbury, 

been employed doing 


for the 


houses 


and not therwise cmployed. 
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The principals business address of Alvin, Prank 


and Joan Weinstein is the Company's prasc tpal of fic at 
1421 Broacuay, New York, N.Y. 10018. 
’ 
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seaurily holes repardior the tender of fur’. }hr" 
companles wl}? be comp noated for 
their outl- ocket expenses in forwarding, the Oficr to 
Purchase » beneficial owner of the shares of the 
the Letter of 
Tran: 


to th 
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CERTIFICATE OF TENDER AGENT 
Chemical Bank, New York Banking corporation, as duly appointed 
Tender Agent, to pt shares of Concord Fabrics Inc. presented under 
the purchase offe: made by AFW Fabric Corporation on February 6, 1975 
and which offer was withdrawn by notification to us dated March 4, 1975, 
we did return to 589 presentors and notified 10 presentors requesting 
Protection against future delivery, a total of 212,469 shares along 


with the text of a letter furnished by AFW Fabric Corporation, 


IN WITNESS WHEREOF, Chemical Bank has caused this certificate 
to be executed by an Assistant Tre :urer, hereunto duly authorized, 


this 20th day of March, 1975. 


CHEMICAL BANK 


jar} ell 
ee ae je 
ie eine are 


assistant Treasurer 
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CONCORD FABRICS INC. 


NOTICE OF SPECIAL MEETING OF SHAREHOLDERS 
April 10, 1975 


March 17, 1975 


To Our Shareholders: 


You are cordially invited to attend a special meeting of shareholders of 
Concord Fabrics Inc. (the ‘““Company”) to be held on April 10, 1975 at 9:30 a.m. 
at Irving Trust Company, 245 Park Avenue, New York, New York, for the 
purpose of considering and acting upon: 


(1) A proposal to approve and adopt a P’:n of Merger between the 
Company and AFW Fabric Corp. pursuant to which the Company will 
become a privately-held company and each outstanding share of Common 
Stock of the Company (other than shares owned by AFW Fabric Corp.) will 
be exchanged for $3 in cash, as described in the accompanying Proxy State- 
ment ; and 


(2) Such other business as may properly come before the meeting or 
any adjournment thereof. 


Only shareholders of record at the close of business on March 7, 1975 
will be entitled to receive notice of, and to vote at, the meeting or at any adjourn- 
ment thereof. 


Under the Business Corporation Law of the State of New York, any share- 
holder of the Company who objects to the merger in the manner required by 
statute is entitled to payment of the “fair value” of his shares as determined in 
a judicial appraisal proceeding. See “Rights of Dissenting Shareholders” [p. 6] 
in the accompanying Proxy Statement. 


Please sign, date and mail the enclosed proxy promptly in the enclosed 


envelope (which requires no postage if mailed in the United States) so that your 
shares of stock may be represented at the meeting. 


By Order of the Board of Directors, 


Martin WoLFson 
Secretary 
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CONCORD FABRICS INC. 


PROXY STATEMENT 


A special meeting of shareholders of Concord Fabrics Inc. (the “Company”) is to be held on April 10, 
1975 for the purpose of voting on a proposal to approve and adopt a Plan of Merger of AFW Fabric 
Corp. (““AFW”’) into the Company ; a copy of the Plar of Merger is attached as Exhibit A to this Proxy 
Statement. The merger will result in the Company becoming a privately-held concern owned entirely by 
Alvin Weinstein, Frank Weinstein and certain Weinstein family trusts. This will be acenmplished by (a) 
each shareholder of the Company (other than AFW) receiving $3 a share in cash, and (b) the share- 
holders of AFW (i.e., the Weinstein family and the trusts) receiving 1,226,549 shares of the Company’s 
Common Stock, which will represent all of the Company’s then outstanding stock. 


The accompanying form of proxy for use at the meeting and at any and all adjournments thereof is 
solicited by management and may be revoked, at any time prior to its exercise, by written notification to 
the Secretary of the Company. Proxies in the accompanying form which are properly executed by share- 
holders and duly returned to management and not revoked will be voted in accordance with the specifica- 
tion thereon, and in the absence of such specification, in favor of the proposed merger described below. 
Management knows of no business to be presented for consideration at the meeting other than as stated in 
the notice of meeting. It is intended, however, that the persons named in the management proxies may 
vote in accordance with their judgment on any other proposal properly presented for action. 


The Company will pay the cost of soliciting proxies in the accompanying form. The address of the 
principal executive office of the Company is 1411 Broadway, New York, New York 10018 and its telephone 
number is 212-594-2300. It is contemplated that this Proxy Statement, together with the accompanying 
form of proxy, will be mailed to shareholders on or about March 17, 1975. 


INTRODUCTORY STATEMENT AND SPECIAL FACTORS 
In considering the proposed merger, shareholders should consider the followir Bg: 


1. Purpose of Merger. 


The purpose of the proposed merger of AFW into the Company is to return the Company 
to the status of a privately-held corporation owned by the Weinstein family. Upon consum- 
mation of the merger, the Weinsteins will be the sole stockholders and directors of the Comps1y, 
and will thus be able to determine all policies of the Company, such as salaries for themselves 
and others, dividends and business activities, without public scrutiny and solely with regard to 
their own interests. 


2. Ownership of Company’s Stock by AFW. 


AFW was organized in January 1975 for the purpose of making a iender offer for the 
Company’s shares and thereafter causing a merger of AFW and the Company. On February 
5, 1975 AFW acquired from Alvin Wein tein, Frank Weinstein, and seven trusts of which 
Frank Weinstein is trustee or a co-trustee, an aggregate of 1,226,549 shares, representing ap- 
proximately 68% of the Company’s outstanding Common Stock. This stock was acquired 
solely in exchange for shares of AFW’s stock, all of which is owned by the Messrs. Weinstein 
and the trusts. Alvin Weinstein is Chairman of the Board and chief executive officer of the 
Company, and Frank Weinstein is Chairman of the Executive Committee of the Company. See 
“Purpose and Background of Proposed Merger.” [p. 3] 
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3. Tender Offer by AFW. 

: On February 6, 1975 AFW made a tender offer to purchase the Company’s outstanding 
shares of Common Stock at a price of $3 per share. Because of l'tigation seeking to enjoin the 
tender offer (see “Litigation” [p. 7]), AFW withdrew the tender offer on March 3, 1975 and 
returned to stockholders all shares tendered by them. Prior to the withdrawal of the tender 
offer, an aggregate of 212.469 shares had been tendered. 


4. Inability to Defeat Approval of Merger. 

AFW owns more than the percentage of the Company’s Common Stock required to approve 
the merger and intends to vote such stock in favor of the merger. Accordingly, the other 
shareholders of the Company will be unable to defeat app oval of the merger by voting against 
it and thus may either accept $3 per share in cash or exercise their appraisal rights. See 
“Voting Rights and Vote Required” [p. 3], “Terms «=. the Proposed Merger” [p- 5] and 
“Rights of Dissenting Shareholders” [p. 6]. 


5. Litigation. 
As of the date hereof three separate actions had been commenced in Federal court seeking 


to enjoin the merger, and one in the New York State court seeking to enjoin the tender offer. 
See “Litigation” [p. 7]. 


6. AFW’s Controlling Interest in Company. 

As a result of its ownership of 687% of the Common Stock of the Company, AFW had and 
has the power to control the policies and management of the Company. In addition, Alvin and 
Frank Weinstein are the only executive officers of AFW, together own 99% of AFW’s stock, 
and are two of the three principal executive officers of the Company. Accordingly, the negotia- 
tions concerning the terms and other aspects of the proposed merger cannot be considered 
to have been conducted at arm’s length. The Messrs. Weinstein are directcrs of the Company, 
and four of the other six directors are executives of the Company; another director is the 
father of a member of the corporate finance department of Shearson Hayden Stone Inc., the 
investment banking firm which rendered an opinion concerning the value of the Company’s 
shares (see “Action of Board of Directors” [p. 5]), and the remaining director (a management 
nominee ) was elected to the Board in January, 1975. 


7. Prior Public Offerings. 

An initial public offering of Common Stock was made entirely by the Company in July, 
1968 at a price of $15 per share (before adjustment for a subsequent stock dividend). In 
June, 1969 Alvin and Frank Weinstein sold publicly 100,000 shares each, at a price of $20 per 
share, realizing net proceeds of abou’ %1,850,000 each. 


8. Source of Funds. 
The funds for the payment to stockholders pursuant to the terms of the merger will come 
from loans made to the Company by certain banks. See “Source of Funds” [p. 5]. 


9. Summary of Notice Required to Exercise Appraisal Rights. 

A shareholder who desires to exercise his appraisal rights and to receive payment for the 
fair value of hia shares as determined in a judicial appraisal proceeding is required to file 
with the Company before the vote of shareholders, as the first step in the procedure specified 
by New York law, a written objection to the merger, including a statement that he intends to 
demand payment for his shares if the merger is effected. A vote for adoption of the merger 
will constitute a waiver of a shareholder’s appraisal rights, and a mere vote against the proposal 
without filing the requisite written objection is not considered sufficient. See “Rights of Dis- 
senting Shareholders” [p. 6]. 
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10. Per Share Data. 


The following table gives the.Company’s net earnings on a per share basis for the periods 
indicated and its net book value per share at the end of such periods, See “Per Share Data” 


[p. 8]. 


Fiscal Years Ended: 
Earnings or (loss) from continuing 
operations ° (8 .76) 
Net earnings or (loss) ° . ($ .71) 
Net book value at end of year . $7.20 


Weeks) 


* See Note 1 to “Per Share Data” [p. 8). 


(Unaudited) 


13 Weeks Ended 9 Weeks Ended 22 Weeks Ended 


; ; Dec. 2, Dec. 1, Feb. 3, Feb. 2, Feb. 3, Feb. 2, 
Interira Periods: 1973 1974 1974 1975 1974 1975 


Net earnings $ .23 $ .Ol o $ .20 $ .28 $ .21 
Net book value at end of period $7.55 $7.62 i $7.82 $7.60 $7.82 


VOTING RIGHTS AND VOTE REQUIRED 


Only shareholders of record at the close of business on March 7, 1975 will be entitled to vote < 
meeting. At that date, the Company had outstanding and entitled to vote at the meeting 1,7 
shares of Common Stock, each share of Common Stock being entitled to one vote. On the record date, 
AFW (and the Messrs. Weinstein by virtue of their ownership of AF\'’) owned beneficially 1,226,545 


shares (constituting approximately 68% ) of the Company's outstanding Common Stock (see “Information 
Concerning AFW” [p. 17]). Other than AFW, no person owned of record, and insofar as is known 
to the Company, other than the Messrs. Weiustein, no persca owned beneficially, more than 10% of 
the outstanding shares of the Company. 

Under the Business Corporation Law of the State of New York the affirmative vote of at least 
two-thirds of the outstanding shares of Common Stock of the Company is required for approval of the 
merger. AFW owns more than the number of shares of the Company's Common Stock required for 
approval of the merger and intends to vote its shares in favor of the merger. Accordingly, other share- 
holders of the Company will be unable to defeat approval of the merger by voting against it. 


PURPOSE AND BACKGROUND OF PROPOSED MERGER 


The purpose of the proposed merger of AFW and the Company is to return the Company to the 
status of a privately-held corporation owned by the Weinstein family. 

AFW, a New York corporation, was organized in January, 1975 for the purpose of making the 
tender offer and thereafter causing a merger of AFW and the Company. In February, 1975 AFW 
acquired all of the shares of the Company’s Common Stock owned by the Messrs. Weinstein and seven 
trusts of which Frank Weinstein is trustee or co-trustee (in one trust he is also the income beneficiary 
and in the other trusts the children of Alvin Weinstein have remainder interests) solely in exchange for 
shares of AFW’s Common Stock. As a result of this exchange, AFW owned 1,226,549 shares of the 
Company’s Common Stock, representing approximately 68% of the outstanding shares. 

On February 6, 1975 AFW made a tender offer to purchase the Company’s outstanding shares of 
Common Stock at a price of $3 per share. Because of litigation seeking to enjoin the tender offer (see 


“Litigation” [p. 7]), AFW withdrew the tender offer on March 3, 1975 and returned to stockholders 
all shares tendered by them. Prior to the withdrawl of the tender offer, an aggregate of 212,469 shares 
had been tendered. 
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In recent years the Company’s stock has not been actively traded. For example there were no 
sales of stock on the American Stock Exchange on 113 of the 277 trading days from January 2, 1974 
through February 4, 1975, (the last trading day prior to the announcement of the tender offer and 
proposed merger), and the averz-e trading volume on the days when the shares did trade was 503 shares. 

The Company thus does not afford its shareholders the advantage of an active trading market 
for their shares. As a result of the merger it will be offering all its public shareholders a cash price 
for all of their shares which the Company believes to be not less than their fair value and which is 
substantially higher than the market price prevailing before announcement of the tender offer on 
February 6, 1975. At the same time the Weinstein family will have the Company returned to their 
sole ownership, with the ability to operate it without public scrutiny and solely for their own benefit, 
and will have their interest in the Company's equity and in its earnings increased as described below 
under the caption “Effect of Merger on Weinstein Family”. 

Since upon consummation of the merger the Company will become a privately-held corporation 
owned by the Weinstein family, its shares will be delisted by the American Stock Exchange and will 
be deregistered under the Securities Exchange Act of 1934, and the Company will no longer be required 
to file reports with the Securities and Exchange Commission. 

If the merger should not be consummated the Company will not seek the delisting of its shares by 


the American Stock Exchange. 


EFFECT OF MERGER ON WEINSTEIN FAMILY 
The result of the proposed merger will be to return the Company to the status of a privately-held 
corporation owned entirely by the Weinstein family, who will thus be able to determine all policies of 
or themselves and others, dividends and business activities, without public 


the Company, such as salaries 1 
scrutiny and solely with regard to their own interests. 

The effect of the proposed merger will also be that without any additional investment on the part 
of the Weinstein family their interest in the stockholders’ equity of the Company will be increased from 
approximately $9,494,000 (representing 687 of the equity as at February 2, 1975) to approximately 
$12,285,000 (representing 1007 of such equity on a pro forma basis, giving effect to consummation of 
the merger—see “Capitalization” [p. 9]), and their interest in the Company’s net earnings for the fiscal 
year ended September 1, 1974 will increase from approximately $354,000 (68% of such earnings) to 
approximately $442,000, being 100% of such earnings on a pro forma basis, as shown in the table below. 


13 Weeks f 22 Weeks 
Year Ended Ended Ended 
September 1, | December 1, February 2, February 2, 
1974 1974 __1975 1975 
Net earnings (historical) $520,340 $15,482 348,821 $364,303 
Pro forma adjustments : 
Estimated interest (at 934 7% effective annual 
rate) on funds borrowed in connection with 
cancellation of 559,182 shares of Common 
Stock (163,600) (40,900) ) (69,200) 
Income tax benefit attributable to estimated 
interest 85,100 21,300 . 36,000 
Balance (78,500) (19,600) 60 (33,200) 
Pro forma net earnings or (loss) $441,840 ($4,118) ; $331,103. 


Equity of Weinstein group in earnings or (loss) 
above: 
Historical earnings—based on 68% owner- 
ship of outstanding shares 53,831 $10,528 $237,198 $247,726 


Pro forma earnings or (loss) —based on 
100% ownership of outstanding shares .. $441,840 ($4,118) $335,221 $331,103 


The foregoing pro forma figures are stated before any reduction in general administrative expenses 
that may be realized as a result of the proposed merger 
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ACTION OF BOARD OF DIRECTORS 


On February 5, 1975, the Board of Directors of the Con pany voted to approve the merger with 


AFW. The Board of Directors believes that the price of $3 per share to be paid to public shareholders 


upon the merger is fair. In reaching that conclusion the Board considered the price of, and activity in, 
the Company's stock, the financial tion, ngs and prospects of the Company, the volatile nature 
of the fabric industry, and other factors, and the opinion of Shearson Hayden Stone Inc., an investment 
banking and securities brokerage firm (‘‘Shearson’’) 


Shearson has rendered to the Board of Directors a written opinion that a price of $3 per share is 
fair and equitable ; a copy of the opinion is attached hereto as Exhibit B. In reaching that opinion Shearson 
analyzed the financial statements and stock market data (including historical price ranges, ‘trading volumes 
and price earnings ratios) for the Company and certain other publicly held companies in the textile 
industry, the terms and circumstances of a iber of recent cash tender offers undertaken by publicly 
owned companies and other factors it considered to be relevant. A predecessor of Shearson was the 
underwriter for the two public offerings of the Company’s shares, and an officer of Shearson’s corporate 
finance department who prepared the opinion is the son of a director of the C mpany. The Company has 
agreed to pay Shearson a fee of $10,000 for the preparation and rendition of its Opinion. 


The action of the Board of Directors must be considered in the light of the following facts, previously 
set forth: the Company is controlled by the Messrs. Weinstein, they are directors of the Company, and 
four of the other six directors are executives of the Company. 


SOURCE OF FUNDS 


The funds to pay for the Company’s shares which, upon the contemplated merger between AFW and 
the Company, will be converted into cash will be provided by addtional short term borrowings under the 
Company’s lines of credit from Chemical Bank, Manufacturers Hanover Trust Company and Irving Trust 
Company, bearing interest at rates of 14 to 14 of 1% over the prime rate. 

In order to effect the contemplated transactions, the consent of The Prudential Insurance Company 
of América under a Note Agreement is required; such consent has been obtained 


TERMS OF PROPOSED MERGER 


The terms of the merger are set forth in the Plan of Merger between the Company and AFW 
which has been approved by the Board of Directors of the Company and by the Board of Directors 
and shareholders of AFW. A copy of the Plan of Merger is attached hereto as Exhibit A. 


Pursuant to the terms of the Plan of Merger, (a) the holders of record of the outstanding Common 
Stock of the Company (other than AFW) will receive $3 in cash for each share of Common Stock of 
the Company held by them, (b) the shares of Common Stock of the Company held by AFW will be 
cancelled, and (c) the shareholders of AFW will receive one share of the Company’s Common Stock 
for each AFW share held. 


The merger will become effective as soon as practicable after the shareholders’ meeting on April 3, 
1975. After the merger becomes effective, each shareholder of the Company (other than AFW) will 
receive by mail a letter of transmittal and will be able to obtain the amount payable with respect to his 
shares by transmitting his stock certificates, together with the signed letter of transmittal, to Chemical 
Bank. the Exchange Agent. There will be no expense or commission charged to the shareholders in 
connection with the surrender of their stock certificates and payment for their shares. 


Upon consummation of the merger, the present holders of the outstanding shares of the Company’s 
Common Stock will cease to be shareholders of the Company and will have no voting or other rights @ 
with respect to such shares, except the right to receive the amounts payable with respect to such 
shares in accordance with the terms of the Plan of Merger, without interest thereon, upon surrender 
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of their certificates, or, in the case of dissenting shareholders, in accordance with the provisions described 
in “Rights of Dissenting Shareholders” [p. 6]. 
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The Plan of Merger provides that it may be terminated and the merger may be abandoned by 
AFW, if prior to the consummation thereof, (i) there shall have been instituted or threatened any 
acm action or proceeding before any court or administrative agency by any government agency or any other 

person (a) which challenges or otherwise relates to the proposed merger of the Company and AFW, 

or (b) which, in the judgment of AFW, might materially adversely affect the Company, or AFW or 

its officers, directors or shareholders; or (ii) there shali have been declared any state of war or banking 

moratorium or suspension of business by banks in the United States or a general suspension of or 

limitation on prices for trading on the New York or American Stock Exchange, or (ii’, ‘here shall 
& have been, in the judgment of AFW, a material adverse change “1 the business, financial condition 
or operations of the Company. 


An aggregate of $1,677,546 will be required for payment at $3 per snare to shareholders (other 
than AFW) on the merger. The necessary funds will be provided by acditional short term borrowings 
under the Company’s lines of credit from Chemical Bank, Manufacturers Hanover Trust Company and 

® Irving Trust Company, bearing interest at rates of 14 to % of 17 over the prime rate. 


RIGHTS OF DISSENTING SHAREHOLDERS 


Section 910 of the Business Corporation Law of the State of New York grants to dissenting share- 
holders of a * » York corporation involved in a merger the right to receive payment ir cash of the 
3 fair value o, ur shares as determined by an appraisal proceeding if the dissenting shareholder complies 
with the procedure required by Section 623. Set forth below is a summary of Section 623, but reference 
is made to Sections 910 and 623, a copy of each of which is attached as Exhibit C, for a complete statement 
of the rights and obligations of dissenting shareholders. 


A shareholder who desires to object to the merger and to receive payment for the fair value of his 
shares must first file with the Company, before the meeting of shareholders to authorize the merger, 
S or at such meeting but before the vote, written objection to the merger including a statement that he 
intends to demand payment for his shares if the merger is effected; a vote against the merger will not by 
itself be considered by the Company to be the written objection required to be filed by an objecting share- 
holder. In order to object, the shareholder need not also vote against the merger, but by voting in favor 
of the merger the shareholder waives his rights under Section 910. 


@ Within 10 days after the date of the shareholders’ vote authorizing the merger, the Company must, 
and intends to, give written notice by registered mail of such authorization to each shareholder who filed 

written objection to the merger and did not vote in favor thereof. Within 20 days after the giving of 

such notice, any such shareholder who elects to dissent must file with the Company a written notice of 

such election, stating his name and residence address, the number of shares of stock as to which he 

dissents and a demand for payment of the fair value of his shares. Such shareholder may not 

gw dissent as to less than all his shares. At the time of filing the notice of election to dissent or within 
one month thereafter, the shareholder must submit the certificates representing his shares to the Com- 

pany or Chemical Bank, the Transfer Agent, for notation thereon of the election to dissent, after which 

such certificates will be returned to the shareholder. Failure to submit the certificates may result in 

the loss of dissenter’s rights. Within seven days after the expiration of the period within which share- 

holders may file their notices of election to dissent, or within seven days after consummation of the 

i) merger, whichever is later (but not later than 90 days after the shareholders’ vote authorizing the 
merger), the Company must make a written offer by registered mail (which, if the merger hag not 

been consummated, may be conditioned upon such consummation) to each shareholder who has file 

such notice of election to pay for his shares at a specified price which the Company considers to be 

their fair value. If the Company and the dissenting shareholder are unable to agree as to such value, 

a judicial determination of fair value will be made in accordance with the procedure specified in Section 623. 
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e 
r ‘(SATION 
Three separate actions have been-commenced in the United States District Court for the Southern 
el District of New York seeking to enjoin the proposed merger. They are entitled, respectively, “Arnold 


Marshel, Plaintiff, v. AFW Fabric Corp., Concord Fabrics, Inc., Alvin Weinstein and Frank Weinstein, 
Defendants” ; “Guy Michaels, Plaintiff, v. Alvin Weinstein, Frank Weinstein, AFW Corporation, Concord 
Fabrics, Inc. and Shearson Hayden Stone, Inc., Defendants”; and “Jesse Krause, Plaintiff, v. Concord 
Fabrics, Inc., AFW Fabric Corporation, Alvin Weinstein and Frank Weinstein, Defendants”. A fourth 
suit, entitled “Barry L. Swift, Plaintiff, v. Concord Fabrics, Inc., AFW Fabric Corp., Alvin Weinstein 
and Frank Weinstein, Defendants”, has been commenced in the Supreme Court of the State of New York, 
New York County, seeking to enjoin the tender offer. 

Plaintiff in the Marshel action has made a motion for a preliminary injunction against consummation 
of the merger. This motion is scheduled to be heard on March 28, 1975. 

All three Federal court actions allege basically that the proposed merger violates the anti-fraud 
provisions, the tender offer rules and the proxy rules under the Federal securities acts; the Michaels PA 
action, in addition, alleges that the proposed merger violates the provisions of the New York Business i 
Corporation Law, and that if the pre ‘sions .f the New York statute permit the merger they are unconsti- : 
tutional under the due process clause of the United States Constitution. 

The Company believes that all of these actions are without merit and intends to defend them 
vigorously. 

The Company has received an opinion of its counsel, Messrs. Kaye, Scholer, Fierman, Hays & 
Handler, to the effect chat the proposed merger is in conformity with and is valid under the provisions 
of New York law, and does not violate any of the provisions of Section 10t or Section 14 of the Securities 
Exchange Act of 1934 or the rules promulgated thereunder, including Rule 10b-5. 


FEDERAL INCOME TAX CONSEQUENCES 


The Company has been advised by its counsel that the Federal income tax consequences of the 
merger will be as follows: 

The exchange of the Company’s stock for cash upon the effectiveness of the merger will be treated 
as a sale of stock. The Company and AFW will not recognize any gain or loss with respect to the exchange. 
An exchanging shareholder (other than a dealer in the Company’s stock) will recognize capital gain or 
loss measured on a per share basis by the difference between such shareholder’s cost or other basis for 
the Company’s stock and $3. The gain or loss will be long-term if the holding period is in excess of six 
months. 

Under provisions added to the Internal Revenue Code by the Tax Reform Act of 1969 a portion 
(one-half in the case of individuals) of long-term capital gain will constitute an item of tax preference. 
A shareholder’s items of tax preference may be subject to a minimum tax which, in the case of individuals, 
is generally equal to 10% of the amount, if any, by which all of the shareholder’s items of tax preference 
for the taxable year exceed the sum of $30,000 plus the Federal income tax otherwise payable in respect 
of such taxable year and certain amounts of Federal income tax paid in respect of prior taxable years 
that ended after December 31, 1969 and not offset against items of tax preference for prior taxable 
years. Furthermore, to the extent that the amount of a shareholder’s items of tax preference for the 
taxable year (or average items of tax preference for the taxable year and the preceding four taxable 
years) exceed $30,000, the amount of the shareholder’s income which qualifies for the 50% maximum rate 
on earned income will be reduced. 


In 1974, the House Ways and Means Committee reached certain tentative conclusions concerning 
an extensive revision of the minimum tax effective for taxable years beginning after 1974. It is not 
clear to what extent, if any, the current Congress will act to amend the minimum tax provisions and 
whether such legislation would apply to transactions occurring before its enactment. 

Shareholders should consult their own tax advisers as to the Federal, state, local or foreign tax 
consequences to them of the merger. * 
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PER SHARE DATA 
Historical 
The following table presents data relating to the earnings, dividends and book value of the Company on a per share basis. The table is 
based upon the consolidated financial statements of the Company and Subsidiary included elsewhere herein (reference is made to such state- 
ments for more detailed financial information). 


For the Fiscal Years Ended (Unaudited) 


aks For the 13 For the 9 For the 22 

Ended Weeks Ended Weeks Ende dd __Weeks Ended _ 

Jan. 3, Aug. 29, Sept. 3, Se . Sept. 1, Dec. 2, Dec. 1, Feb. 3, Feb. 2, Feb. 3, Feb. 2, 
1971 1971(1) 1972 1973 1974 1973 1974 1974 1975 1974 1975 


(53 Wks.) (53 Wks.) (52 Wks.) (52 Wks.) 


Earnings or (Loss) (2): 


From continuing opera- 
110888 .....<. “SP : EE $(.76) $.13 


From former subsidiary :) .09 


Before extraordinary item , : (.67) 
Extraordinary item .... _ od a * sneer’ 
Total ... . _ Pts 9.6. —— _$ Ol 


Cash Dividends(3) ......... os oa 
Book Value at End of Period.. $8.0 2( $7.32 $7 fe $7.62 7. 73 $7.60 
Working Capital at End of J 
Period $8.66 $8.80 $9.45 $9.5 $9.66 $9.61 $9.83 $9.69 $9.83 

1. In 1971, the Company changed its fiscal year to one ending on the Sunday closest to August 31. Accordingly, the fiscal period ended 
August 29, 1971 comprises thirty-four weeks. 

2. Average number of common shares outstanding in each period (used in computing the earnings or loss per share data) comprised 
1,785,731. 

3. Dividends were not paid to the Messrs. Weinstein, who had waived any cash dividends through June 30, 1973 pursuant to an agree- 
ment with the underwriters for the Company’s first public offering. 


Pro Forma 
The following table presents the net book value and earnings of the Company on a per share basis after giving pro forma effect to the 
-ger of AFW into the Company. 
mi i sited s2Weeks 13. Weeks Ended _9 Weeks Ended _ 22 Weeks Ended 
Ended Dec. 2, Dec. 1, Feb. 3, Feb. 2, Feb. 3, Feb. 2, 
Sept. 1, 1974 1973" 1974 1974 _1975" 1974" 1975 


Net earnings per share(1) r $ .32 om $ .06 $ 27 $ .38 $ 27 
300k value per share at end of period(2) 2 $9.63 $9.73 $9.70 $10.02 $9.70 $10.02 
(ly Earnings per share reflect pro forma adjustments for interest (net of income tax benefit) on the $1,677,546 required to pay for 559,182 
shares at $3 per share (see “Effect of Merger on Weinstein Family” [p. 4]), and the consequent reduction of the number of shares outstanding 
by 559,182. 
: (2) Book value per share reflects the pro forma adjustment for the payment of $3 per share for 559,182 shares as if payment for such 
shares had been made at each of the above dates. Other costs related to the merger were not included in the calculations. 
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‘ CAPITALIZATION 
The following table sets forth the capitalization of Concor ot Fabrics Inc. and Subsidiary (the 
Company") and of AFW Fabric Corp. (“AFW”) at February 2, 1975 and the pro forma capitalization 


after giving effect to the proposed merger of the companies. The table assumes the issuance of 1,226,549 


common shares of the Company for all the 1,226,549 outstanding AFW common shares and the can- 
cellation of all previously outstanding common shares of the Company. The table also reflects combined 
pro forma additional short-term bank borrowings aggregating $1,718,000, the proceeds of which are to 
be used for the payment of $3 for each of the 559,182 shares of the Company’s common stock converted 


into cash upon consummation of the merger 


_ Outstanding 


a Pro Forma Pro Forma 
The Company _AFW Adjustments fter Merger 
Short-term debt(1): 
Notes payable—banks (average 
interest rate 1114%) ...... $ 900,000 — — $ 900,000 
Notes payable—banks (interest 
at average greg rate of ap- 
proximately 934%) ....... - — $1,718,000(2) 1,718 2) 
Total p Resa debt ... 900,00 1,718,000 2,618,000 
Long-term debt (3) : 
Notes payable—insurance com- 
pany (including $600,000 cur- 
rent portion) (interest at 
914% a year; due annually 
SW SMD wcouwoneneecaewne 7,200.0 10 ras aoe 
Total debt ...... .... $ 8,100,000 aan $1,718,000 
Stockholders’ Equity of the Com- 
pany(5): 
Common Stock—$1 par value 
— authorized 3,500,000 
shares, outstanding 1,785,731 
shares actual and 1,226,549 
shares pro forma ...... ao OB 3,765,735) ($559,182) $ 1,226,549 
Additional paid in capital at 
PeOCdEry 2; 97S cccce secs 8,613,779 (1,118,364) 7,495,415 
Ret ained earnings at Febru ry 
MOD Sierra e renew es — 3,562,763 


Total stockholders’ equity 
Capital stock of AFW 


($1,677,546) (2) $12,284,727 


Common Stock — $.01 par 
value—authorized 2,000,000 
shares, outstanding ....... 1,226,549 shs (1,226,549 shs. ) — 


) The Company is generally expected to maintain compensating bank balances equal to 15% to 
10% of its average annual bank borrowings. Reference is made to Note E of the notes to financial 
statements for additional information concerning bank borrowings. 
2) Assumes borrowings of approximately $1,718,000 on a 90 day discount basis to yield net 
proceeds of $1,677,546. 
(3) Reference is made to Note G of the notes to financial statements for additional sneoemaation 


(4) Reference is made to Notes I and L of the notes to financial statements for information 5 senna 
lease and related commitments. 

(5) Reference is made to Notes J and K of the notes to financial statements and to “Cancellation of 
Stock Options”, included elsewhere in this Proxy Statement, for information about stock options. 
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CONSOLIDATED STATEMENT OF OPERATIONS 


The following consolidated 
i uit certified public 
of operations for the 


thirteen week 1 iber 3 and scember 1, 1! Z inaudited ; er, in gement’s opinion, 


all adjustments (which include only rmal recurring accruals ave nade ich are necessary to present 


fairly the operating results for such unaudited period ie consolidated fi il st ents, with the notes 
thereto, included elsewhere in this Proxy Statement, shi Pd conjunction with this statement. The 
alphabetical notes indicated below refer to the notes to financial statements 


Audited Unaudited 


Fiscal Year Thirty-Four Fiscal Year Ended rirteen Weeks Ended 
Weeks Ended ——— R a ind .___t____._ 
August 29, September 3, September 2 September 1, e ] . December 1, 
1971 (Note 1) 197 1974 


of sales (Note 4) 
{erchandising expenses 
Selling and shipping expenses 
General and adr strative 
expenses 
Provision for doubtful accounts 
Interest exp vot § f 1,187,97 182,56 27,037 198,241 
Total 3 3,66 2 IS. 59,566.39 2,194 58,53! l 15,71¢ 15,166,804 
Earnings or (loss) f — 
vision for loss on cl 


warehouse, income taxes 


Pro n for k on cl 


warenous m other 
(Note L . 740,000 


Earnings or (loss) from co 
operations before : 
j 3 S 34 742 
and extraordinary 1 ‘ 8 ( 3,1. < B25 923,340 854,12 32.482 


(1,771,000) 00 444,000 17,000 


(263,990) (1,366,118) 5 5 410,138 15,482 
of former sub 
income taxes) 


163,078 


Earnings or (loss) before extraor- 

dinary item ’ , , 1,203,040) 
(Loss) on sale of former subsidi- 

ary (net of $75,000 income tax 

benefit) (Note § (70,000) 


NET ““ARNINGS Of 


(loss) per share 


ontinuing opera- 
tions 
Former subsidiary 
Before extraordinary item 
Extraordinary item 
Total 
Average number of shares 
used in computing earnings 


or loss per share 


per share 
8) 


The following notes are made a part here 
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NOTES TO CONSOLIDATED STATEMENT OF GPERATIONS 


. (Information for the Thirteen Weeks Ended 
December 2,*1973 and December 1, 1974 is Unaudited) 


1. In 1971, the Company changed its fiscal year to one ending on the Sunday closest to August 31. 
Accordingly, the fiscal period ended August 29, 1971 comprised thirty-four weeks; the fiscal years ended 
September 3, 1972 and January 3, 1971 each comprised f° y-three weeks and the other fiscal years each 
comprised fifty-two weeks. 


2. Earnings or loss per share are based on the average number of shares outstanding during each 


period. 


3. Dividends were not paid to principal stockholders of the Company, who had waived any cash 
dividends through June 30, 1973. 


4. The following inventories were used in the computz.ion of cost of sales in the attached statement 
of operations for the three fiscal years ended September 1, 1974 and the thirteen week periods ended 
December 2, 1973 and December 1, 1974: 


PRUE n E ESET war AU Mitton dvs oe Ba eC RE EER UR ae $17,741,266* 
g 


Se ch Say 09 Ae Cam I ee teen ESOT, 14,324,182 
M1 gis 2: dS ORGa Rees aS a TR pn eae ORF 11,344,067 
ee a 40. SS MMP ASR oe eB Rs AAP SI ON 13,599,309 
RPROIUEE TS SESE whe sce Cae cents baud tee sales a tret ee Cee 11,876,636 
EPORIDOEL he LEM a vie k Care cae Ux cerstagew ante ee tetera e oka td 12,704,160 


* Excluding inventory of former subsidiary (Note 5). 


No physical inventory was taken at December 2, 1973 and Decen ier 1, 1974; the inventory quan- 
tities at these dates were obtained from perpetual book records. 


5. On September 1, 1972, the Company sold the outstanding stock of a former wholly-owned sub- 
sidiary, Leonard Machinery Corp. (Leonard), for $286,064. The loss on the sale of Leonard is re- 
flected as an extraordinary item on the attached consolidated statement of operations. 

Leonard sold imported knitting machinery and parts. The operations of Leonard, after elimination 
of intercompany transactions, were as follows: 


Fiscal Year Thirty-Four Fiscal \. ear 
Ended Weeks Ended Ended 
January 3, August 29, September 3, 
1971 1971 Cee il 
BORE MRR cd dcmecin, ser chulelenivarstw aria assiar ee area SiO Naren $482,321 $4,403,733 $7,426,237 
COOGEE SAG GRO GRER 6.6 civics c5o5c0ae sane usrneiens 483,508 4,214,052 7,096,159 
Earr’ igs or (oss) before income taxes .......... (1,187) 189,681 330,078 
Income taxes: 
Currently payable: 
PROMPRE 2 ieh osadinn xaawex bad titer calecie 180,000 34,000 
MES GOO 1DGK aie s nas dea aies Vous events 46,000 11,000 
ROOSTING che eigenen} 0c wceACCA Uae oeent (122,000) 122,000 
MOORE Saseci Vhekawsace tc aeas 104,000 167,000 
Net EARNInGs 02 (L088) 00.0. cssccsvccseveves $ (1,187) $ 85,681 163,078 
(continued) 
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NOTES TO CONSOLIDA1<D STATEMENT OF OPERATIONS—( Continued) 


. 


6. Interest on “Notes ‘payable—insurance company,” included in “Interest expense” on the con- 
solidated statement of Operations was $82,500, $247,500, $612,500, $771,800, $713,792, $180,909 and 
$166,400 for the fiscal periods ended January 3, 197}, August 29, 197]. September 3, 1972, September 2 
1973, September 1, 1974, December 2. 1973 and December 1, 1974, respectively, 


7. Income taxes are analyzed as follows: 


Fiscal Year Thirty-Four ‘ " “Ww, " 
Ended Weeks Ended Fiscal Year Ended __ Thirteen Weeks Ended 


January 3, August 29, September 3, September 2, September 1, December 2, December 4; 
1971 1971 1972 1973 1974 1973 1974 
———— ee i nN —— 


Currently payable or (refundable) : 
Federal $281,000 $(1,883,000) $436,000 $ 53,000 $322,450 $(34,000) 
State and local .., 31,000 $ 46,000 (207,000) 71,000 13,000 62,000 (3,000) 
Deferred income tax current debits* (90,000) (227,000) 227,000 (465,000) 275,000 50,550 45,000 
Deferred income tax noncurrent 
credits* . 49,000 184,000 48,000 62,000 9,000 9,000 


Total charged or (credited) 


to operations $222,000 $( 132,000) $(1,679,000) $ 90,000 $403,000 $444,000 $ 17,000 


——— 
= = ed ns 


* The above deferred income taxes are cornprised of apyroximately 10% state and local income taxes 
and approximately 90% federal income tax, 


The foregoing income taxes are allocated as follows: 
Fiscal Year Thirty-Four ; 
Ended Weeks Ended Fiscai Year Ended Th Tteen Weeks Ex ed 
January 3, August 29, September 3, September 2, September 1, December 2, December 1, 
1971 1971 1972 1973 1974 1973 1974 
SSS eee anes I a... A 
Charged or redited) to continuing 
operations 22, $(236,000) $(1,771,000) 3 90,000 $403,000 $444,000 ¢ 17,000 
Charged to operations 
Subsidiary (Note 5) ... 104,000 167,000 


(Credited) to extraordinary item .. (75,000) 


Total as above 2,000  $(132,000) $(1,679,000) $ 90,000 $403,000 $444,000 $ 17,000 


Income taxes for the fiscal years ended September 3, 1972, September 2, 1973 and September 1, 1974 
clude the benefits of investment credits of approximately $56,000 ($.03 per share), $29,000 ($.02 per 


in 
share) and $16,000 ($.01 per share), respectively ; investment credits in the prior periods were not material. 


Attention is directed to Note D for additional information with respect to income taxes, 


8. Attention is directed to Note G for dividend restrictions pursuant to a loan agreement. 


9. The results of operations for the thirteen week period ended December 1, 1974 are not necessari): 
indicative of the results for a full fisca! year because of the seasonal nature of the business, 


Ee ee eee 
Management’s Analysis of Results for Fiscal 1972, 1973 and 1974 


Management believes that the loss sustained in fiscal 1972 was primarily attributable ta large 
write-downs of knit inventories, which were the result of an extended taventory position during a 
period of declining yarn prices and increasing competition for the sale of finished knitted fabrics, 


and to lower sales Increased general and administrative expenses resulting primarily from a reorgani- 
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zation of management and increased interest expenses, caused by increased borrowing at higher interest 
rates, contributed, to a much lesser extent, to the loss. 


Profits in fiscal 1973 were adversely affected principally by costs and loss provisions incident to 
the closing (shortly before the end of the fiscal year) of the Company’s North Bergen, New Jersey 
distribution center (see “Business of the Company—Property” [p. 16]); lack of availability of woven 
greige goods, continued high warehouse and distribution expenses at the distribution center, and an 
increased provision for doubtful accounts resulting from the insolvency of a large foreign customer 
and several domestic accounts also reduced profits. 


Profits, although improved in fiscal 1974, continued to be adversely affected primarily by an additional 
loss provision for the closed New Jersey distribution center (see ‘Business of the Company—-Property” 
{p. 16] and Note L of notes to financial statements |p. 29] ), and also by a larger provision than in the 
prior years for doubtful accounts, necessitated by the insolvency of several domestic customers and by 
the uncertain economic conditions prevailing at the end of fiscal 1974. The decrease in selling and shipping 
expenses was primarily attributable to the discontinuance of operations at the Company’s North Bergen 
distribution center and to a much lesser extent to a reduction in salesimen’s commissions because of the 
decrease in sales volume 


Summarized Interim Operating Resulis and Management’s Analysis 

The decrease in profits for the 13 weeks ended December 1, 1974 from the comparable prior period 
was primarily attributable to a reduction in the gross profit margin from 23.9% to 17.7%, which, in man- 
agement’s opinion, was caused principally by a mark-down of knit and woven inventories ‘9 reflect lower 
replacement costs during the period and also by a general weakness in selling prices due to severe competi- 
tion and customer resistance to prices. The provision for doubtful accounts was increased after a re- ‘ew 
of the accounts receivable in light of uncertain economic conditions. 

The following summarizes the revenues and earnings of the Company and its subsidiary for ‘he 
9 week periods ended t ebruary 3, 1974 and February 2, 1975 and the 22 week periods ending as at the 
same dates. The information is unaudited; however, in management's opinion, all adjustments (which 
only include normal recurring accruals) have been made which are necessary to present fairly the operat- 
ing results for such unaudited periods. 


(Unaudited) 
Nine Weeks Ended Twenty-two Weeks Ended 

February 3, February 2, February 3, February 2, 
1974 1975 1974 1975 

OBO ERIOR crocs, Yop escucken pa Eve btn ecare enue $9,063,122 $12,508,376 23,382,976 

Earnings before income taxes* ............. 184,661 726,821 1,038,799 
Provision for income taxes ..... weer ee 97,000 378,000 541,000 395,000 
TRIER Sas i cteoetinne usa els eas $ 87,661 $ 348,821 $ 497,799 § 364,303 
Net earnings per share (based on 1,785,731 bi a easy tir 

shares outstanding) ........ heehee s let $.05 $.20 $.28 $.21 


* Includes loss provision in connection with the closed New Jersey distribution center of $100,000, 


$60,000, $150,000 and $60,000, respectively 


Gross margins during December and January (i.e. the nine weeks ended February 2, 1975) of the 
second quarter of fiscal 1975 have been lower than in the same period of 1974 but the increased sales 
volume and the maintenance of expenses at approximately the same level produced substantially higher 


profits. 


For the second quarter of fiscal 1974 (i.e., the 13 weeks ended March 3, 1974) the Company’s sales, 
net earnings, and net earnings per share were $14,865,078, $165,567 and $.09, respectively. Earnings for 


13 


80 


EXHIBIT 4 TO AFFIDAVIT OF SIDNEY J. SILBERMAN - 
PROXY STATEMENT ISSUED BY CONCORD FABRICS INC. 


this period were adversely affected by lower profit margins on sales and by a loss provision of $200,000 
(before tax benefit) in connection with the closed N rth Bergen, New Jersey distribution center (see 
“Business of the Company—Property” [p. 16]). Sales for February 1975 appear to be at the level of 
those for February 1974, and thus for the second quarter of fiscal 1975 (the 13 weeks ended March 2, 
1975) net sales are estimated at approximately $18,500,000, approximately 25% higher than the second 
quarter of fiscal 1974. An additional provision of approximately $30,000 (before tax benefit) will be 
required for February 1975 as a result of the Company’s inability to rent the North Bergen distribution 
center, compared with a provision of $100,000 for February 1974. Earnings for the second quarter 
of fiscal 1975 are expected to be substantially higher than for the second quarter of fiscal 1974. 


The results of operations for interim periods are not necessarily indicative of the results for a full 
fiscal year because of the seasonal nature of the business and changing economic and business conditions 
(see “Business of the Company—Sales” [p. 15]. 


PRICE. RANGE OF COMMON STOCK 
The price range of the Company’s Common Stock since July 11, 1968 (the date it became publicly 
held) is set forth below. The prices prior co June 25, 1969 are based on bid prices (adjusted for a stock 
dividend of 10% on March 27, 1969) in the over-the-counter market as reported by National Quotation 
Bureau, Incorporated and represent prices between dealers which neither represent actual transactions nor 
include retail markups, markdowns or commissions. Beginning June 25, 1969, the prices represent sales 
on the American Stock Exchange. 


July 11—December 31, 1968 
January 2—June 24, 1969 


June 25—December 31, 1969 


First Quarter 
Second Quarter 
Third Quarter 
Fourth Quarter 
1974 

First Quarter .. 
Second Quarter 
Third Quarter 


Fourth Quarter 


al 


#N 


January 2—January 31 
February 3—February 4* 
February 6—February 28 . 


March 3—March 11 


Ne 


oo 


No Nh 
Nw NS Net 
@ 


*The last two full trading days prior to the announcement on February 6, 1975 that the tender 
offer would be made. Trading was suspended for the full day of February 5, 1975. 
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On March 3, 1975 AFW announced that it was withdrawing its tender offer for the Company’s 
stock. On March 12, 1975 the closing price of the Common Stock on the American Stock Exchange 
was $214. . 


DIVIDENDS 


In 1968, the Company paid two quarterly dividends of $.10 per share and in 1969 four quarterly 
dividends of $.10 per share (before adjustment for the stock dividend) and a 10% stock dividend were 
paid. In 1970, one quarterly dividend of $.10 per share was paid. Dividends were not paid to the 
Messrs. Weinstein, who had waived all cash dividends through June 30, 1973 pursuant to an agree- 
ment with the underwriters for the Company’s first public offering. No dividends have been paid since 
1970. 


Under a Note Agreement with The Prudential Insurance Company of America (“Prudential”), 
cash dividends on the Company's stock after December 29, 1968 may not exceed 70% of net earnings 
since that date, on a cumulative basis: as at February 2, 1975 approximately $1,154,000 ($.65 per share) 
of dividends would be permitted by this provision; the Note Agreement elso contains minimum working 
capital requirements. In connection with the consent ot Prudential to the merger of AFW into the 
Company (see “Source of Funds” [p. 5]), the aggregate amount expended to pay for shares will be 
included in subsequent calculations for dividends and other restricted payments under the Note Agree- 
ment. Accordingly, as at February 2, 1975, after giving pro forma effect to the merge~, the Company 
would have exceeded the amount available for dividends under the Note Agreement by approximately 
$524,000; future payment of dividends, after elimination of this deficit, will depend on the Company’s 
earnings, financial condition and other relevant factors. 


THE BUSINESS OF THE COMPANY 


The Company was incorporated in New York in 1958 as a successor to a business founded in 1920. 
The business of the Company is developing, designing and styling woven and knitted fabrics of natural 
and synthetic fibers in a wide variety of colors and patterns, for sale to manufacturers of apparel and to 
retailers (including chains, department stores and independently owned fabric Stores) for resale to the 
home sewing market. 


Sales 


Approximately 75% of fabric sales in each of the fiscal years ended September 2, 1973 and 
September 1, 1974 was to apparel manufacturers; the remaining 25% of fabric sales was to retail stores. 
Woven fabrics accounted for 72% of sales in fiscal 1974, compared with 75% in fiscal 1973. Knitted 
fabrics accounted for the remaining 28% of sales in fiscal 1974, compared with 25% in fiscal 1973. The 


Company is not dependent on any single customer or small group of customers for a significant amount 
of its sales. 


The Company’s sales have traditionally been highest from December through March because the 
Company sells principally cotton and synthetic woven fabrics, used primarily in spring-summer apparel, 
and does not significantly employ wool, which is used in fall-winter apparel. Although the Company’s 
sales were higher in February and March, 1974 than in any other two-month period of the fiscal year 
ended September 1, 1974, the Company did not experience its t ditional seasonal sales pattern throughout 
fiscal 1974, partly because of relatively higher wholesale sales during the first fiscal quarter (ended 
December 2, 1973) when customers were replenishing stocks depleted by shortages of woven fabrics 
experienced in fiscal 1973, and partly because of relatively higher retail sales in the fourth quarter 
resulting from the Company’s increased efforts during the year to improve retail sales. 
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Production 


* All of the Company's woven fabrics 


are made from natural and synthetic 
contractors, who in many it 


-€S produce the gre 


goods in accord: 


then print or dye and finish the greige goods, also in accordance 


the Company’s 
specifications. Independent sinishing plants 


with the Company’s specifications. 
The Company’s Milledgeville, Georgia knitting, dyeing and finist 
machines producing about 70% 


c Ot 


S requirements of knitted fabrics: 


} the balance is pro- 
duced by independent contractors The plant also contains equipment for finishing and 


dyeing the fabrics 
knitted at the plant and a large portion ot 


> fabrics knitted by independent contractors for the Company 
The plant has space available for additional knitting machines 
P § 


Due to shortages of woven greige goods, the Company experienced di 


iculty in obtaining adequate 
of fiscal 1973 and the first quarter of fiscal 1974. The shortages 
eased during the second quarter of fiscal 1974 able to obtain adequate 


m 


supplies of such goods during most 


1 


and the Company is presently 
supplies of woven greige goods without difficulty. 
P § g ) 


Employees 
The Company employs about 37: persons. 
Bergen, New Jersey distribution cen:er in 


warehouse in September, 1973 the ( 
those facilities. In August, 1973, 


In connection with the closing of the Company’s North 
August, 1973 (see “Property” | 


p. 16]) and its Los Angeles 

of the warehouse workers at 
Uistrict 65 of the Distributive Workers of America, the union which 
represented the warehouse employees and a 


I approximately 80 office personnel employed at the Company’s 
principal office in New York, filed a complaint with the National I 


unfair labor practice by the Company, and in September, 
In October, 1973 the Nat 


mpany terminated the employment 


-abor Relations Board, alleging an 


1973 commenced a strike against the Company. 
nal Labor Relations Board dismissed the unior 


1's complaint, and an appeal 
The strike i still continuing, but to 
any’s business. 


from the dismissal of the complaint was denied in April, 1974 
I I 
date it has not had a material adverse effect on the Comp 


Property 


The Company owns in fee a 314 year old knitting an 


d finishing plant consisting of approximately 
110,000 square feet on one floor situate 


1 on approximately 60 acres of land in Milledgeville, Georgia 
The Company has a lease expiring in 1984 for one floor and a part of a second floor at 1411 
Broadway, New York, New York consisting of apy 


! approximately 53,200 square feet, of which it uses 
34,600 square feet for offices and showrooms 


which the Company no | mger requires | 
and 1984 (16,900 square feet). 


An aggregate of 18,600 square feet of the leased space 
las been sublet for terms expiring in 1978 (1,700 square feet) 


In April, 1971 the Company commenced using 
160,000 square feet, in North Bergen, New Jersey, 
terminated its warehouse ope 
facility 


a distribution center, containing approximately 
under a lease expiring in 1996. The Company 
rations there in August, 1973 and disposed of the equipment located in the 
y, but to date has not been successful in re-letting the space. In November, 1974 the Company 
surrendered its lease for the premises pursuant to an agreement with the lessor under which the Company 
expenses of maintaining the property until the expiration of the lease 
in 1996 unless certain conditions are met ouilding for a minimum term of 


Efforts to re-let the distribution center 


will remain liable for the rent and 
, including the re-letting of the t 
10 years at a net annual rental of at least $1.60 per square foot. 
are continuing. 


Competition 


Many firms, no one of which is dominant, are in competition wit 
quality and service. The Company is in competition bot 
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conversion of gteige goods and yarn into finished fabrics, and with integrated textile companies that 
manufacture, as well as convert, greige goods and yarns. The Company believes that it is one of the 
largest firms in the category of nonintegrated converters, but in the category of integrated firms there 
are a number of companies that have significantly larger sales and financial resources than the Company. 


Officers and Directors 


The following table lists the officers and directors c. the Company and their Positions with the 
Company or with other concerns: 


Name of Director Principal 
or Offic-r Occupatior. 
a, —Smupation, 
sintey Dhciia cong, Le Te ET Director ; Chairman of the Dv ird of the Company 
Frank Weinstein .............0.. Director; Chairman of the Executive Committee of 
the Company 
David R. ae BU aE eee Director ; President of the Company 
Dr. Charles M. Edwards) Tr. ......-.. Director; Dean Emeritus of the Institute of Retail 
Management, New York University 
George Gleitman ................. Director ; Vice President of the Company and Presj- 
dent of its Retail Division 
SMUT 8S rib hdehan icc leucakic, Director ; President, Ben Heller, Inc. (art dealer) 
panded naa heer eee Director : President of the Company’s Knit Division 
Mrray ReMi. ees. Vice President of the Company 
Martin Wolfson... .....4........ Director ; Secretary and Treasurer of the Company 


CANCELLATION OF STOCK OPTIONS 


David Caplan and Farl Kramer, who are directors and officers of the Company and the holders of 
non-qualified stock options to purchase 50,000 and 30,000 shares, respectively, of the Company’s Common 
Stock, George Gleitman and Martin Wolfson, who are directors and Officers of the Company and holders 
of qualified stock options to purchase 12,625 shares and 1,800 shares, respectively, and Murray Rucker, 
who is an officer of the Company and the holder of a qualified stock option to purchase 5,000 shares, 
as well as all other holders of qualified stock options (aggregating 13,850 shares) have entered into 
agreements with the Company pursuant to which all such options will be cancelled upon the consumma- 
tion of the merger. Within ten days after the consummation of the merger, the Company will pay to each 
holder of qualified stock options an amount equal to the greater of $.25 per share or the excess (if any ) 
of $3 over the exercise price for the option, regardless of whether the option was exercisable Prior to 
the merger. Messrs Caplan and Kramer will not receive any payments and Messrs. Gleitman, Wolfson 
and Rucker will receive $3,156.25, $450 and $8,125, respectively, for their Options. An aggregate of 
$17,100 will be paid to the holders of qualified stock options, 


INFORMATION CONCERNING AFW 


AFW, a New York Corporation, was organized in January, 1975 for the purpose of making a 
tender offer for the Company’s shares and then causing a merger of AFW and the Company. In February, 
1975 AFW acquired all of the shares of the Company’s Common Stock owned by the Messrs. Weinstein 
i income 
change 
shares 


beneficiary and in the other trusts the children of Alvin Weinstein have remainder interests) in ex 
for shares of AFW’s Common Stock. Asa result of this exchange, AFW Owned 1,226,549 
of the Company’s Common Stock representing approximately 68% of the Outstanding shares, 
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THe Messrs. Weinstein and the trusts are the sole shareholders of AFW; Alvin Weinstein owns 
611,147 shares of AFW’s stotk, Frank Weinstein owns 611,024 shares and the trusts own an 
aggregate of 4,378 shares (Frank Weinstein may also be considered to own beneficially 2,200 of the shares 
held by the trust of which he is a trustee and the income beneficiary). The Messrs. Weinstein and Joan 
(Mrs. Alvin) Weinstein are the directors of AFW; Alvin Weinstein is the President and Treasurer 
and Frank Weinstein is Vice President and Secretary of AFW. Alvin Weinstein’s present principal posi- 
tion is Chairman of the Board and chief executive officer of the Company; Frank Weinstein’s present 
principal position is Chairman of the Executive Committee of the Company; Joan Weinstein’s present 
principal position involves promotional and marketing work for the Company. 


MISCELLANEOUS 


Transactions in Company’s Common Stock 


Other than the transfer by the Messrs. Weinstein of their shares to AFW, none of AFW, the Messrs. 
Weinstein and the other c.tficers and directors of the Company has effected any transactions in the 
Company’s stock during the past sixty days. The present officers and directors of the Company have not 
effected any transactions in the Company’s stock during the past two years, except as follows: In 
October 1974 Alvin and Frank Weinstein each re-purchased, at a price of $4 per share, 2,500 shares of 
the Company’s common stock from each of George Gleitr an and two other former officers and directors 
of the Company, pursuant to agreements giving such persons the right to sell the shares to the Messrs. 
Weinstein at that price; in November 1974 Mr. Gleitman purchased, at the prevailing market price, 1,375 
shares from a former officer and director of the Company ; and in December 1974 Dr. Charles M. Edwards, 
Jr. sold i10 shares at the prevailing market price. Mr. Gleitman has paid the Company $4001.25, repre- 
senting the “short-swing”’ profit resulting from his transactions. 


Solicitation and Other Fees 


The Company will not pay any fees to any broker, dealer, bank or trust company for soliciting proxies. 
The Company will, however, reimburse such persons for their out-of-pocket expenses in forwarding the 
notice of meeting, proxy and proxy statement to the beneficial owners of the shares. The Company 
estimates that its expenses in connection with the proposed merger will be approximately $87,000, inciud- 
ing printing and mailing costs of $17,000, legal fees of $40,000, accounting fees of $10,000, and transfer 
agent charges of $20,000. The foregoing total does not include expenses which may be incurred in con- 
nection with the litigation referred to herein or in connection with appraisal proceedings mvolvine dis- 
senting shareholders. 


March 17, 1975 
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REPORT OF INDEPENDENT CERTIFIED PUBLIC ACCOUNTANTS 


To the Board of Directors and Shareholders + 
Concorp Fasrics INc. 


We hi sxamined the consolidated balance sheet of Concorp Fasrics Inc. and Subsidiary as at 


September 1, 1974, the related consolidated statements of operations and changes in financial position 
for the five fiscal periods ended September 1, 1974 and the consolidated statement of retained earnings 
for the three fiscal years ended September 1, 1974. Our examination was made in accordance with 
ge..erally accepted auditing standards and, accordingly, included such tests of the accounting records and 


such other auditing procedures as we considered necessary in the circumstances. 


In our opinion, the aforementioned financial statenents present fairly the consulidated financial 
position of Concord Fabrics Inc. and Subsidiary «t September 1, 1974 and the consolidated operating 
yn for the periods indicated above, in conformity with generally 


results and changes in financial positi 
accepted accounting principles applicd on a consistent basis except for the change, which we approve, in 
the method of computing depreciation, effective January 4, 1971, as described in Note A(3) to the 
financial statements. 


Ersner & Lusin 
Certified Public Accountants 


New York, New York 
November 19, 1974 
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CONCORD FABRICS INC. AND SUBSIDIARY 
CONSOLIDATED BALANCE SHEET 
ASSETS 
Audited Unaudited _ 
September 1, December 1, 

1974 1974 


Current assets: 


MNS SOU MED etic dona abe sc hreaes bad cicaae bite ek. $ 1,295,967 $ 74,792 
Accounts receivable (less estimated doubtful accounts of $485,000 


at September and $597,838 at December) .............. pe 15,380,402 14, 3+6,913 
Inventories (Notes A(2). and B) ...cccccocnccceccvccesecces 11,876,636 12,704,160 
Prepaid expenses and other current assets ...............0-... 953,155 831,478 
Deterred mcome tines (Note D) ooc.cocccccccacccoctccccce 190,000 145,000 
LORE SUPEONN RINE 565 hoes oe eno ekidcaneie. 29,696, 160 28,122,343 
Property, plant and equipment (at cost, less depreciation and a:norti- 
zation of $1,141,584 at September and $1,230,510 at December ) 
CINQUE ACS) ECS he RPM ED 5.5 dccacacicwwiecen bavlcceoasconc. 3,381,768 3,349,103 
MESON MORNE s. tc Mix sire Late cornice toca did Ce ein ee oe 132,867 54,041 
GMEMEL Sos aloes tek epics «oe MOREL ee ch oh a eaeh $33,210,795 $31,525,487 
LIABILITIES 
Current liabilities: 
Notes payable—banks (Note E) .........cccccccccevccucecs $ 4,200,000 $ 450,000 
PUCCOUNN UTR Oo vie cho eb bead dinieie cb ieAreawtuacnyts wiles nce 6,105,118 8,184,405 
PROCEANE: ONNOEOS GT WERE cea bcc caadiden oe oseons. 1,764,707 1,708,630 
Income taxes (Notes A(3), A(4) and D) ..............c0ee. 17,000 
Current portion of notes payable—insurance company (Note G) 600,000 600,000 
RORM CREVERY TAIN, 3-0 t accn dices bao shea adc ce 12,669,825 10,960,035 
Notes payable—insurance company (less current portion above) 
CHORE GS) de. wscrenss pie cold etheh ieikagtbibru seb saak Hin Sieiee BGreare-SUNaee es a heals 6,600,000 6,600,000 
Deferred income taxes (Notes A(3) and D) ...........0000. es 343,000 352,000 
RUBE NADUER 2. oot bude pan vance te oun 19,612,825 17,912,035 
Commitments and contingencies (Notes G, I, K and L) 
STOCKHOLDERS’ EQUITY 
(Notes G, J, K and M) 
Common stock—$1 par value—authorized 3,500,000 shares, issued 
RMT SURIEN 5c scch es ba Pohoe cei ecine tide te eee 1,785,731 1,785,731 
SEMSERORIAL. | SAI rA TSC CROMEBY oa'g Seas occ cid vse buetVc 5-9 eteio gale Wc Cue ok 8,613,779 8,613,779 
Retained earnings (statement MOMENI ine caw nas ctcdad oo Macneil 3,198,460 3,213,942 
Total stockholders’ equity .............eceeeece 13,597,970 13,613,452 
ROUARL Pav daca bance aces denice todsa ues $33,210,795 $31,525,487 


The notes to financial statements are made a part hereof. 
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CONCORD FABRICS INC. AND SUBSIDIARY 


CONSOLIDATED STATEMENT OF RETAINED EARNINGS 


Unaudited 
Audited Thirteen — 
= : . Weeks 
18ca ~ tec = 
Fiscal Year Enc Ended 
September 3, September 2, September 1, December 1, 
1972 1974 


Retained earnings—beginning of period .... $3,726,335 53,295 $2,678,120 


Net ea gs or (loss) (see Consolidated 
Statement of Operations) 


RETAINED EARNINGS—ENp oF PERiop .... 


The notes to financial statements are made a part hereof. 
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CONCORD FABRICS INC. AND SUBSIDIARY 


. CONSOLIDATED STATEMENT OF CHANGES IN FINANCIAL POSITION 
bd As Audited oe Unaudited 
wget ¥ees wen, Fiscal Year Ended _ Thirteen Weeks Ended 
January 3, August 29, September 3, September > Si September 1, December 2, December 1, 
Working capital was provided by: 1971 1971 1972 1973 1974 pee thes 1974 
Operations: 
Earnings or (loss) before 
extraordinary item .... $ 203,684 $ (178,309) $(1,203,040) $ 224825 $ 520,340 $ 410,138 ¢$ 15,482 
Eliminate items not requir- 
ing the use of working 
capital : 
Depreciation ........ 126,904 166,119 404,285 455,735 361,226 89,611 90,027 
Deferred income tax 
ig. Se ee 49,000 184,000 48,000 62,000 9,000 "9,000 
Write-down of New 
Jersey warehouse 
assets (Note L) .. 760,000 
Balance before ex- 
traordinary item 330,588 36,810 (614,755) 1,488,560 943,566 508,749 114,509 
Extraordinary item ..... (70,000) : 
Total provided by a 
or (used for) 
operations 330,588 36,8.0 (684,755) 1,488,560 943,566 508,749 114,509 
Noncurrent portion of notes 
payable—insurance company 
RIPON RED ai we tired duds de 2,000,000 4,000,000 1,800,000 
Decrease or (increase) in other 
OEE ns hcslenscasixeesaban (431,181) 228,725 (72,236) 335,530 16,947 92,686 78,826 
Sale of equipment and esti- 
mated realizable value of 
warehouse assets ......... 413,170 - 
MMR « tue bialbacn __1 899,407 4,265,535 1,043,009 2,237,260 960,513 601,435 193,335 
Working capital was used for: 
Reduction of noncurrent por- 
tion of notes payable—insur- 
ance company (Note G) 600,000 600,000 
Acquisition of property, plant 
and equipment (net) ...... 888,952 3,081,908 791,953 474,635 216,935 225,960 57,362 
Cash dividends paid ......... 53,418 
PO busses 942,410 3,°°* 908 791,953 1,074,635 816,935 225,960 57,362 
Net INcREASE IN WorKING 
WAMEM E cio teat ew ccd ebcs Ly 956,997 1,183,627 251,056 1,162,625 143,578 375,475 135,973 
Working capital—beginning of 
GREE Nivterad vax cnincahcosnceus 13,328,452 14,285,449 15,469,076 15,720,132 16,882,757 17,026,335 
Workixc Capira.—Enp or Peaiop $14,285,449 


SILBERMAN - 
INC. 


$15,469,076 


$15,720,132 $16,882,757 $17,026,335 $17,162,308 


The net increases or (decreases) in the components of working capital 


are: 


Audited Unaudited 
wae veer Way ioe, Fiscal Year Ended ___ Thirteen Weeks Ended 
January 3 August 29, September 3, September 2, September 1, December 2, December 1, 
Current assets: ce) .. 1971 1972 1973 in SR: «| ERIE ES, 
ME ton clas kdaeerese teas tus $ 85,305 $ 261,919 $( 30,708) $( 675,934) $ 433,107 $( 425,966) $(1,221,175) 
Accounts receivable (net) (1,395,487) (1,752,600) 75,856 1,544,447 2,441,656 94,469 (1,013,489) 
Indebtedness due from former 
WMONMIED: ciddcdssiusice. 538,087 ( 538,087) 
Income tax refunds receivable 505,788 ( 254,288) 1,929,000 (2,135,000) 
PRVORUNRSS co Sceiu se sstinc.: 3,130,203 147,355 (3,417,084) (2,980,115) 532,569 2,255,242 827,524 
Prepaid expenses and other 
current assets ........... 535,192 54,490) ( 82,268) 114,812 478,943 ( 181,339) ( 121,677) 
Deferred income taxes ....... 90,000 15,000 ( 105,000) 465,000 ( 275,000) ( 50,550) ( 45,0U0) 
Net current assets of former 
WUDUNIEE oovckianicdiecs. ( 628,799) ( 113,126) ana 
WMNUNY ane tose ba kaxts 2,951,001 (2,265,903) (1,205,243) — (4,204,877) 3,611,275 1,691,856 (1,573,817) 
Current liabilities - 
Notes payable—banks .... 2,100,000 ( 600,000) (1,500,000) (7,500,000) 4,200,000 (3,750,000) 
Accounts payable .......... 151,641 (2,819,304) (676,396) 715,093 ( 139,632) 1,488,424 2,079,287 
Accrued expenses and taxes .. ( (13,767) ( 30,226) 120,097 897,405 ( 72,671) ( 132.051) ( 56,077) 
nn ae oR RI A eerie ates ( 243,870) 520,000 ( 520,000) ( 39,992) 17,000 
Current portion of notes pay- 
able—insurance company ... ee i 600,000 Pe Ee A ee ? 
ME Aabvacaenaccets 1,994,004 (3,449,530) _ (1,456,299) (5,367,502) 3,467,697 
Net Increase tn Workin CAPITAL $ 936,997 § 1,183,627 $_ 056 $ 1,162,625 $¢ 143,578 


The notes to financial statements 


are made a part hereof. 
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O AFFIDAVIT OF SIDNEY J. SILBERMAN 
MENT. ISSUED BY CONCORD FABRICS INC. 


PROXY STATE 


: CONCORD FABRICS INC. AND SUBSIDIARY 


NOTES TO FINANCIAL STATEMENTS 


(Information for Transactions Subsequent to September 1, 1974 and for the 
Thirteen Weeks Ended December 2, 1973 is Unaudited ) 


Note A—Summary of Significant Accounting Policies: 


(1) Principles of Consolidation—The financial statements inclu 
Inc. (the Comp>ny) and its wholly-owned subsidiary ; intercompany 
tions have been t.iminated 


de the accounts of Concord Fabrics 
investments, advances and transac- 


(2) Inventories—Inyentories are stated at lower of cost or market, 


ventory items are carried at estimated net realizable value (Note B), 
labor and overhead. 


first-in, first-out; obsolete in- 
Cost comprises materials, direct 


(3) Property and Depreciation—Property, 


plant and equipment is recorded at cost. At the t ne 
assets are sold ot otherwise disposed of, the cost 


and accumulated depreciation are eliminated from the 
asset and deprecia.ion accounts : profits and losses on such dispositions are reflected in current operations. 
Fully depreciated assets are written off against accumulated depreciation. 


Expenditures for maintenance, repairs, renewals and betterments are reviewed by management and 


only those items representing improvements to Property, plant and equipment are capitalized; other 
items are charged to current operations 


To January 3, 1971, depreciation for both f 


nancial accounting and income tax Purposes was com- 
puted substantially at accelerated rates 


(other than depreciation of leasehold improvements which was 
computed at straight-line rates) Depreciation of additions after January 3, 1971 is computed at straight- 


line rates for financial accounting purposes; for income tax Purposes accelerated methods continue in 


use. Provision has been made for deferred income taxes resulting from the difference between depreci- 


ation for financial accounting and income tax purposes (Notes C and D). The change in depreciation 
decreased the net loss for the thirty-four weeks ended August 29, 1971 by $37,000 ($.02 per share). 


(4) Income Taxes—Income tax expense is reduced by investment credits in the year utilized. 


The Company’s wholly-owned subsidiary is qualified as a dome tic international sales corporation ; 
accordingly, 50% of its net earnin; 


ings are not subject to current Income taxes. No provision is made for 


deferred income taxes on uch earnings since management intends to permanently reinvest them 


(5) Stock Options—The Company makes no charge to operations in connection with options 
granted and shares issued under its qualified stock option plan (Note J). Compensatir costs involved 
in stock options granted pursuant to employment contracts (Note K) are charged to operations over the 
terms of such contracts. There were no charges to opeiations in this connection for the two fiscal + 


ended September 1, 1974 and the thirteen week periods ended December 1, 1974 and December 2, 14/5, 
charges to operations for the fiscal year ended September 3, 


1972 (first year of employment contracts) 
were not material. 


NOTE B—Inventories: 


Inventories are summariz d by categories as 


sllows 
Septembe. 1, December 1, 
__1974 1974 
Finished goods ......6..6eccscee.,. $ 5,062,958 $ 5,597,850 
Workeinprocese o.oo ccc ccccsccucce. 1,224,059 1,913,762 
Greige goods and PM Gai wckecie couse 5,589,619 5,192,548 
PUMMD ict eidian do Cowley tee. $11,876,636 $12,704,160 


EXHIBIT 4 TO AFFIDAVIT OF SIDNEY J. STLBERMAN - 
PROXY STATEMENT ISSUED BY CONCORD FABRICS INC. 


CONCORD FABRICS INC. AND SUBSIDIARY 


NOTES TO FINANCIAL STATEMENTS—( Continued ) 


Note C—Property, Plant and Equipment: 


Property, plant and equipment is summarized as follows 


Land 
Building 


Machinery and equipment 


Furniture and fixtures .. 


sarhtndia Ritsare 10 years 
@ Leasehold improvements ................. Term of lease or 
life of asset 
Total .. a atak bier keh ote angen ied 4,523,352 4,579,613 
Less depreciation and amortization ......... 1,141,584 1,230,510 
e eee , tte $3,381,768 $3,349,103 


Note D—Income Taxes: 


(1) Income taxes, computed at the statutory 


federal income tax rate, is reconcil 
taxes as follows: 


ed to the provision for incom 


Fiscal Year E ted" Thirteen Weeks Ended 
September 3, 


December 2, December ] 


1972 z ie 1973 1974 
e Income tax provision or (credit) at statutory 
f2derai income tax rate ............ -++ $(1,417,000) $145,000 $437,000 $410,000 $16,000 
To adjust to combined rate of 52%* ....... 34,000 1,000 
Effect of: 
State and local income taxes (net of 
e federal income tax effect) + (60,000) 8,000 14,000 
Investment tax credits ... $ snigtic ete (56,000) (29,000) (16,000) 
Permanently reinvested earnings of do- 
mestic international sales corporation 
CIRGUR FOEON EY oe ead cca clans ee (4,000) (34,000) (32,000) 
Carryback of loss to a year in which the 
h 10% {:deral income tax surcharge was 
i QUIRED ink cs wlctas as ei ry Stee (142,000) 
RONG SS a digiieedioce s -++» $(1,679,000) $90,000 $403,000 $444,000 $17,000 
* For interim periods, an estimated 


combined effective state, local and federal intome tax rate of 529 


is utilized. 
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EXHIBIT 4 TO AFFIDAVIT OF SIDNEY J. 


SILBERMAN 
PROXY STATEMENT ISSUED BY CONCORD FABRICS INC. 


: CONCORD FABRICS INC. AND SUBSIDIARY 
NOTES TO FINANCIAL STATEMENTS—( Continued) 
NoTeE D—Income Taxes—(Continued): 


(2) Deferred tax expense results from timing 


ment purposes. The sources of these dif 


Fiscal Year Ended 


Depreciation (Note A(3) Diaby eietnime ere ee he 


$184,000 $ 48,000 
Write-down of warehouse equipment and im- 

provements in 1973; deductible for income 

tax purposes upon disposal in fiscal 1974 


differences in recognition of expense for tax 
ferences and the tax effects thereof were as follows: 


September 3, September 2, September 1, 
1972 1973 1974 


$ 62,000 


GINS RAD. vevsas ten nan shee et (290,000) 290,000 
Accrual of expenses in connection with ware- 
e house closing (net) ; deductible for income 
tax purposes when paid (Note L) ...... (175,000) (15,000) 
Accruals deductibie in year peg o5i42: os 227,000 
ROCA cance as Med anon $411,000 $(417,000) $337,000 


and financial state- 


Thirteen Weexs Ended 
—itcen Weeks Ended 


December 2, December 1, 
1973 1974 
$9000 $ 9,000 

50,550 
45,000 
59,550 $54,000 


The foregoing deferred income taxes are allocated as follows: 


Fisca! Year Ended 


Thirteen Weeks Ended 


| September 3, September 2, September 1, 
1972 1973 1974 
ortent Gehite: <5 \s..ccecudineedce eit ne $227 000 $(465,000) $275,000 
WORDUP ORY regite (oss. ticcdcr sae y 184,000 48,000 62,000 
Total as above ............ $411,000 $(417,000) $337,000 


(3) The Company’s federal 
Department. In management’s 
subsequent years. 


NoTe E—Notes Payable—Banks: 


At December 1, 1974, the Company had total unused bank liner 
Amounts borrowed are generally due in 30 to 90 days. 
and are cancellable at the banks’ option. 
bank bala: 
borrowings. 


es (computed on an average annual basis) equal to 15% 


grant to the banks a lien and/or right of set-off of cash o 
may come into the bauks’ possession. 


Interest on amounts cutstanding at December 1, 
weeks ended December 1, 1974, the maximum amount of notes payable o 
$4,200,000; the average of the notes payable outstanding during this peri 
was $1,845,00C and the weighed 


ended September 1, 
$5,100, wx) 


the average of the notes payable outst 
$2,920,000 and the weighted average interest ra 


tes approximated 11.2% a year. 


e 
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December 2, December 1, 


1973 1974 
$50,550 $45,000 

9,000 9,000 
$59,550 $54,000 


income tax return for fiscal 1972 is being examined by the Treasury 
opinion, there will not be any material assessments for 1972 and 


of credit aggregating $7,050,000. 
The line of credit arrangements are informal 
The Company is generally expected to maintain compensating 
to 20% of its average annual bank 
The Company has been in substantial compliance with its compensating b: 
ments; withdrawal of bank balances is not legally restricted. The terms of certain of 


alance arrange- 
the borrowings 


on deposit and other Company property which 


1974 averages 11.2% a year. During the thirteen 
utstanding at any one time was 


od (based upon daily balances) 
average interest rates approximated 12.9% a year. 
Interest on amounts outstanding at September 1, 1974 averages 12.6% a year. During the year 
1974, the maximum amount of notes payable outstanding at any one time was 


anding during the year (based upon daily balances) was 


=) 
Mr 
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I 
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: CONCORD FABRICS INC. AND SUBSIDIARY 
NOTES TO FINANCIAL STATEMENTS—( Continved ) 
NoTE F—Profit-Sharing Plan: 


The Company’s noncontributory prodt-sharing plan, approved by the Treasury Department, for the 
benefit of eligible full time employees, provides for an -nnual contribution to a trust fund, at the sole 
discretion of the Board of Directors, limited to the maximum amount deductible for federal income tax 
purposes. A contribution of $75,000 was made for the fiscal year ended September 1, 1974; no con- 
tributions were made for the four fiscal periocs ended September 2, 19/3. A contribution of $32,500 
was accrued in each of the thirteen week periods ended December 2, 1973 and December 1, 1974, 


NoTE G—Notes Payable—Insurance Company: 


The agreement with The Prudential Insurance Company of America (Prudential) requires minimum 
working capital ($15,000,000 to August 31, 1976 and $16,000,000 thereafter) and continuity of man- 
agement, prohibits pledging of assets and restricts borrowings, loans and leases. In addition, cumulative 
Payments for cash dividends and redemption of capital stock are limited to 70% of net earnings (as 
defined) subsequent to December 29, 1968. Retained earnings not subject to restrictions aggregated 
approximately $910,000 at December 1, 1974; notwithstanding, Prudential has consented to tiie repurchase 
of capital stock up to an aggregate of $1,750,000, provided that such amount will be included in subse- 
quent calculations for restricted payments. 


The Company’s indebtedness to Prudential is payable $600,000 annually through July 1, 1986 
with interest at 914% a year. However, Prudential has advised the Company that the liens and, 
right of set-off, referred to in Note E, constitute a violation of the loan agreement, but has agreed that 
the Company may continue to borrow from the banks under these provisions until July 1, 1976. 


Nore H—Officers’ Life Insurance: 

The Company is the beneficiary of $1,000,000 :nsurance policies on the life of each of its two principal 
officers. 
NoTEe I—Leases: 


A lease for showroom and offic space expires December 31, 1984 and provides for a basic annual 
rental (net of approximately $23u,000 sublease income) of approximately $248,000, plus escalation 
charges. The Company also leases various equipment under short-term leases. 


Rent expense comprises the following: 


Fiscal \ ear Ended Thirteen Weeks Ended 
September 5, September 2, September 1, December 2, December 1, 
ae 1973 1974 1973,” ‘1974 
Showroom and office ........-...c005 $ 535,000 $ 590,000 $635,000 $145,000 $155,000 
Short-term equipment rental ........... 180,000 200,000 215,000 45,000 90,000 
WEAPERIUUNES- 554t.0 20.0 ones ka okie cea cas 505,000 320,000 — _ _ 
PRONE. 14 sida.g an eA Gree ae 1,220,000 1,110,000 850,000 199,000 245,000 
Less sublease income ..............00. 120,000 185,000 245,000 50,000 60,000 
DNR) elate ahaha area aoa nt $1,100,000 $ 925,000 $605,000 $140,000 $185,000 


=—_ 
——_—S— SSS 


Attention is directed to Note L for information with respect to the Company’s obligatior.s in 
connection with its former New Jersey warehouse premises. 
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CONCORD FABRICS INC. AND SUBSIDIARY 
NOTES TO FINANCIAL STATEMENTS—( Continued ) 


Note J—Stock Option Plan: 


The Company’s qualified stock option plan provides for the granting to officers and other key 
employes of options to purchase shares of common stock at not less than fair market value on the 
date of grant. 


The following tabulation summarizes the option transactions during the three fiscal years ended 
September 1, 1974 and the thirteen weeks ended December 1, 1974: 


Number of Shares 


Under Available 

Option for Option 
Balance August 30, 1971 ........-eeeeeeeeeerees 77,625 58,515 
Options granted .........2cseeeeeereeceneeeeee 29,150 (29,150) 
Options terminated .......... se eee cere eee ee eens (67,275) 67,275 
Balance September 1, 1974 ........0s esse eereees 39,500 96,640 
Options granted ...... eee e cece eee rece ee eeeees 5,000 (5,000) 
Options terminated 1.6.6... eee eer eee ence ees (100) 100 
Balance December 1, 1974 .......cccveceeeceves 44,400 91,740 


The Company has reserved 136,140 shares of common stock for issuance upon exercise of qualified 
stock options outstasiding and available to be granted. 


Options outstanding at December 1, 1974 are as follows: 


Option Prices and 
Market Prices at 
Dates of Grant 


Number of Years “Per 
Shares Date Option Granted Exercisable Share _Total __ 
1,000 June 15, 1970 1971 - 1975 $5.75 $ 5,750 
22,400 January Hii 1975 - 1976 6.50 145,600 
1,000 January 11, 1971 1972 - 1976 6.50 6,500 
4,000 January 5, 1972 1973 - 1977 6.25 25,000 
500 January 9, 1973 1974 - 1978 4.75 7,125 
3,000 February 6, 1973 1974 - 1978 4.25 12,750 
5,000 September 18, 1973 1974 - 1978 275 13,750 
1,500 December 12, 1973 1974 - 1978 2.00 3,000 
5,000 September 3, 1974 1975 1.375 6,275 
44,400 $226,350 
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CONCORD FABRiCS INC. AND SUBSIDIARY 
NOTES TO FINANCIAL STATEMENTS—( Continued ) 


Nore J—Stock Optior. Plan—( Continued ) : 
During the three fiscal years ended September 1, 1974 and the thirteen weeks ended December 1, 1974 


options became eacicisable as follows: 
Thirteen 
Fisal Year Ended Weeks Ended 
September 3, September 2, September 1, December 1, 
1972 1973 1974 1974 
Options which became exercis- 
able: 
Number of shares 1,240 
Option price: 
$5.75 to $6.50 $5.75 to $6.50 
$6,480 $7,710 
Market price at dates be- 
came exercisable: 
$4.25 to $7.75 
$7,205 


Attention is directed to “Cancellation of Stock Options” elsewhere in this Proxy Statement, for 
information as io the proposed cancellation of qualified stock options. 


Note K— Employment Contracts: 

The Company’s employment contracts with four officers provide for basic annual salaries aggregating 
$310,000 a year plus bonuses based on earnings (as defined) ; the contracts expire at various dates through 
December 31, 1976. Additional compensation earned for the fiscal year ended September 1, 1974 aggre- 
gated $52,000; there was no additional compensation for prior years. Additional compensation accrued 
for the thirteen week periods ended December 2, 1973 and December 1, 1974 aggregated $15,000 and 
$10,000, respectively. 

One of the officers was granted an option to purchase 50,000 shares of common stock, exercisable in 
installments to June 30, 1975. The exercise price is $4.875 a share, less an amount equal to any increase 
in the market price of the stock; in addition, the officer is to receive for each share purchased an amount 
equal to the excess of the market price at the date of exercise over the exercise price. 

Another of the aforementioned officers was granted an option to purchase 20,000 shares of common 
stock exercisable in installments to May 31, 1976. The exercise price is $3.625 a share and may be 
reduced to not less than $1.00 a share based upon increases in the market price of the stock. If the 
pretax profits of the Company's Knit Division exceed a specified amount in the fiscal year ending in 
1975, this option shall extend to an additional 10,000 shares. 

The market price of the common stock on December 1, 19, 4 was $1.38 a share. None of the stock 
options granted pursuant to the employment agreements have been exercised. 

Additional information with respect to these nonqualified stock options is summarized as follows: 

Option Price Quoted Market 
at Date of Grant at Date of Grant 


Number 
of Date Option Years Per Per 
_Shares Granted Exercisable Share Total Share Total 


50,000 August 11, 1971 1973-1975 $4.875* $243,750" $6.00 $300,000 
20,000 June 13, 1972 1973-1976 3.625* 72,500* 4.25 85,000 


* As described above, the exercise price is subject to reduction based on the quoted market 
price of the Company’s stock at the dates exercised, 
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CONCORD FABRICS INC. AND SUBSIDIARY 
NOTES TO FINANCIAL STATEMENTS—( Continued ) 


NOTE K—Employment Contracts—( Continued ): 


Fiscal Year Ended 


September 2, 1973 September 1, 1974 
Options which became exercisable : 
ME OE MINE os 6 ed oc vine og 16,666 16,667 
Option price: 
ie py IE eA $3.75 to $4.875 $3.625 to $4.875 
se ee Pe RB ig ecu oon Sites $73,748 $72,918 
Market price at dates became exercisable: 
WO AWN caccdccbes Seda dees. cee ke $3.00 to $4.25 $1.63 to $1.75 
Se RE ORT Va oT reat kes ae! $62,498 $27,917 


No options became exercisable during the year ended Sey 


tember 3, 1972 and during the thirteen weeks 
ended December 1, 1974 and no o 


ptions were exercised from August 30, 1971 to December 1, 1974. 
Attention is directed to “Cancellation of Stock Options”, 


elsewhere in the Proxy Statement, for 
information as to the Proposed cancellation of the foregoing 


options 


NoTE L—Provision for Loss on Closing of 
Warehouse and Other Expenses: 

In 1973, the Company discontinued the occupancy of the New Jersey warehouse. 
rendered the lease for such premises to the landlord, and agreed to indemnify the land! 
resulting from the acceptance of such surrender unless the 


new tenant at a rental in excess of the current rental 


In 1974, it sur- 
ord against loss 
owner of the Property rents the premises to a 
and for a period of at least 10 years. The lease was to 

expire in 1996 and the annual cost thereunder Presently aggregates approximately $360,000. 
The statement of operations for the fiscal year ended September 2. 
Provision for loss on closing the warehouse, including the 


1973 reftects a $1,200,000 
write-down of warehouse equipment and a pro- 
vision for expenses during the vacancy period estimated at September 2, 1973. The statement of Operations 
for the fiscal year ended September 1, 1974 reflects an additional pr ion of $740,000 for an estimated 


vacancy period and other expenses 


NOTE M—Proposed Merger: 


Attention is directed elsewhere herein for in 


Corp. 


formation as to the proposed merger with AFW Fabric 
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EXHIBIT A 


Plan oft Merger dated February 12, 1975 between Concord Fabrics Inc., a 
(“Concord”) and AFW Fabric Corp} a New York corporation (“AFW”) 


The parties deem it advisable that A 
agreed as follows: 


New York corporation 


FW be merged into Concord as Provided herein. It is therefore 


-_—_@. 


1. Concord was incorporated in New York on June 19, 1958. 
consists of 3,500,000 shares of Common 
shares are outstanding. 


Its authorized capita! stock 
Stock of the par value of $1 per share of which 1,785,731 


e 2. AFW was incorporated in New York on January 29, 1975, 
consists of 2,000,000 shares of Comm 
shares are outstanding. 


Its authorized capital stock 
on Stock of the par value of $.01 per share, of which 1 226,549 
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3. As soon as practicable after this Plan has been approved by the shareholders of Concord 
and AFW, 


such documents as may be required by the Business Corporation Law of New York 
shall be appropriately signed, verified and filed in the manner provided in such Statute. The term 

@ “Effective Date” as used herein shall mean the date on which such documents were so filed. 
4. Approval of this Plan shall require the affirmative vote of two-thirds of the outstanding 


shares of Common Stock of Concord and two-thirds of the Outstanding shares of Common Stock 
of AFW. 


5. On the Effective Date AFW sh 


e existence of AFW shall cease. Concord 
governed by the laws of New York. 


6. (a) Each issued and outstanding share of Concord Common Stock owned by any holder 
other than AFW shall, by virtue of the merger, be forthwith cancelled and the holders shall cease 
to have any rights with respect thereto; and in lieu thereof the holder of such shares shall, upon 
surrender of the same after the Effective Date duly endorsed in such manner and at such 

% as Concord shall require, be entitled to receive cas 

(b) Each issued and outstanding share of 

by virtue of the merger, be forthwith cancelled. 


all be merged into Concord and the separate corporate 
shall be the surviving corporation and shal] continue to be 


place 
h at the rate of $3 per share for each share held. 


Concord Common Stock owned by AFW shall, 


» by virtue of the merger and without any action on the part of the holder 
e thereof, become one share of Concord Common Stock. 

7. This Plan may be terminated 
AFW, if prior to the Effective Dat 


re shall have been declared any state 
nited States or a general 
merican Stock Exchange, 
1 adverse change in the 


suspension of or limitation on prices for trading on the New York or Ar 
or (iii) there shall have been, in the judgment of AFW, a materia 
business, financial condition or operations of the Company. 


‘ 8. No changes shall be effected in the certificate 


of incorporation of Concord, the surviving 
corporation. 


| Concorp Fasrics Ine. 


By: /s/ "avi Cartan 


AFW Fasric Corp. 


By: /s/ Frank WEINSTEIN 


EXHIBIT 4 TO AFFIDAVIT OF SIDNEY J. SILBERMAN - 


PROXY STATEMENT ISSUED BY CONCORD FABRICS INC. 
EXHIBIT B 


SHEARSON HAYDEN STONE INC. 


The Board of Directors 
Concorp Fasrics Inc. 
1411 Broadway 

New York, New York 10018 


Attention: Mr. ALVIN WEINSTEIN 


Gentlemen: 


We have been advised that Messrs. Alvin Weinstein and Frank Weinstein have recently caused to be 
organized a New York corporation, AFW Fabric Corporation, (the ‘“Purchaser”) for the purpose of 
making a purchase offer (the “‘Offer”) for all of the outstanding Shares of Common Stock ($1 par value) 
of Concord Fabrics Inc. (“Concord”) other than those owned by the Purchaser as a consequence of the 
exchange by the Messrs. Weinstein and seven trusts of which Frank Weinstein is trustee or a co-trustee 
(the “Weinstein Interests”) of all of their shares of Concord Common Stock (1,226,549 shares in the 
aggregate) for all of the outstanding shares of the Purchaser. We have further been advised the: it is 
the Purchaser's intention to return Concord to private ownership by the Weinstein family. Accordingly, 
as soon as practicable after this offer has expired, regardless of whether any shares are tendered to the 
Purchaser, the Purchaser intends to cause a merger (the “Merger”) of the Purchaser into Concord 
(or of Concord into the Purchaser) upon terms under which the shareholders of the Purchaser will receive 
stock in the surviving corporation ard the shareholders of Concord (other than the Purchaser) will 
receive cash in the same amount for each share of Concord’s Common Stock then held by them as they 
will receive if they tender now to the Purchaser. Since the Purchaser presently owns more than the 
required percentage of Concord’s Common Stock to cause consummation of the proposed Merger under 
New York law, shareholders who do not now tender their shares will be unable to prevent the Merger, 
which Purchaser expects will be consummated on or about April 1, 1975. 


In connection with the proposed Merger described in the preceding paragraph, you have requested 
our opinion as independent investment bankers with respect to the cash price per share which would 
be fair and equitable to Concord’s public shareholders. Shearson Hayden Stone is one of the largest 
‘avestment banking and securities brokerage firms in the United Sicates. We maintain more than 
90 offices in the United States, Canada and Europe. Our services, in addition to securities brokerage 
on the New York and American Stock Exchanges, include, among others, the underwriting and sale 
of equity and debt securities to the public, the private sale of equity and debt securities, block trading, 
the initiation and negotiation of mergers and acquisitions, financial consulting, venture capital financing, 
investment advisory services and trading in over-the-ceunter securities. Accordingly, we are accustomed 
to valuing transactions of virtuaily all types and advising corporate officers and directors with respect 
to appropriate terms in connection with various forms of business consolidations, divestitures and 
liquidations. 


In connection with this assignment we have analyzed and comparcd the financial statements of 
Concord and certain other publicly owned companies in the textile industry deemed by us to be relevant 
to such analysis. We have also analyzed pertinent stock market data with respect to Concord and such 
other companies, including historical price ranges, trading voiumes and price earnings ratios. We have 
also reviewed the terms and circumstances of a number of recent cash tender offers undertaken by 
publicly owned companies and have taken into consideration such other factors as we believe to be 
relevant to this transaction. 
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As sources of information we have utilized annual and interim reports to shareholders and reports 
filed with the Securities and Exchange Commission. We have also utilized recognized sources of 
statistical, financial and stock market data such as Moody’s Investor Service, Inc. and Standard & Poors 
Corporation. We have not been furnished with non-public information relating to Concord (or any of 
its competitors). To the best of our knowledge, the information and data on which we have based 
our opinion are reliable, but we have not attempted to make any independent verification of such 
information or data and assume no responsibility for its accuracy. 


Based upon our review and analysis as set forth above, it is our opinion that a price per share of 
$3.00 is fair and equitable with respect to public shareholders. We express no legal opinion with respect 
to the approp iateness of the Offer or the proposed Merger in view of the identity of the Purchaser and 
the nature of the transaction ; and our opinion does not reflect any consideration of factors which might 
arise therefrom. 


This letter of opinion is submitted to the Board of Directors of Concord for its information and 
guidance. If this opinion is to be presented or referred to in whole or in part in any material submitted 
to shareholders or the Securities and Exchange Commission, we reserve the right to approve the form 
of presentat -n. 


We appreciate the opportunity to undertake this assignment and are prepared to discuss in further 
detail any aspect of our opinion. 


Very truly yours, 


SHEARSON Haypen Stone INc. 


By Cuartes M. Epwarps, III 


Crartes M. Epwarps, III 
Senior Vice President 
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EXHIBIT C 


$910. Right of shareholder to receive payment for shares upon merger, consolidation or sale, lease, 
exchange or other disposition of assets~~(a) A shareholder of a domestic corporation shall, subject to 
and by complying with section 623 (Procedure to enforce shareholder's right to receive payment for 
shares), have the right to receive Payment of the fair value of his shares and the other rights and 
benefits provided by such section, in the following cases: 


(1) Any shareholder entitled to vote who does not assent to the taking of an action specified 
in subparagraphs (A) and (B) 


(A) Any plan of merger or consolidation to which the corporation is a party; except 
that the right to receive payment of the fair value of his shares shall not be available: 


(i) To a shareholder of the surviving corporation in a merger authorized by section 
905 (Merger of subsidiary corporation), or paragraph (c) of section 907 (Merger or 
consolidation of domestic and foreign corporations) ; and 


(ii) To a shareholder of the surviving corporation in a merger authorized by this 
article, other than a merger specified in subparagraph (i), unless such merger effects one or 
more of the changes specified in subparagraph (b)(6) of section 806 (Provisions as to 
certain proceedings) in the rights of the shares held by such shareholder. 


(B) Any sale, lease, exchange or uther disposition of all or substantially all of the assets of 
4 corporation whici. requires shareholder approval under section 909 (Sale, lease, exchange or 
other disp. ition of assets) other than a transaction wholly for cash where the areholders’ 
approval thereof is conditioned upon the dissolution of the corporation and the a.uribution of 
substantially all of its net assets to the shareholders in accordance with their respective interests 
within one year after the date of such transaction. 


(2) Any shareholder of the subsidiary corporation in a merger authorized by section 905 or 
Paragraph (c) of section 907, who files with the corporation a written notice of election to dissent 
as provided in paragraph (c) of section 623. 


§ 623. Procedure to enforce shareholder's right to receive payment for shares—(a) A shareholder 
intending to enforce his rigiit under a section of this chapter to receive payment for his shares if the 
Proposed corporate action referred to therein is taken shall file with the corporation, before the 
meeting of shareholders at which the action is submitted to a vote, or at such meeting but before the vote, 
written objection to the action. The objection shall include a Statement that he intends to demand 
payment for his shares if the action is taken. Such objection is not required from any shareholder to 
whom the corporation did not give notice of such meeting in accordance with this chapter or where the 
Proposed action is authorized by written consent of shareholders without a meeting. 


written notice of such authorization or consent by registered mail to each shareholder who filed written 
objection or from whom written objection was not required, excepting any who voted for or consented 


(c) Within twenty days after the giving of notice to him, any shareholder to whom the corporation 
was required to give such notice and who elects to dissent shall file with the corporation a written notice 
of such election, Stating his name and residence address, the number and classes of shares as to which 
he dissents and a demand for Payment of the fair value of his shares. Any shareholder who elects to 
dissent from a merger under section 905 (Merger of subsidiary corporation) or paragraph (c) of section 
907 (Merger or consolidation of domestic and foreign Corporations) shall file a written notice of such 
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election to dissent within twenty 
outline of the material features th 


. 


days after the giving to him of a copy of the plan c 


f merger or an 
ereof under section 905. 


(d) A shareholder may, not dissent as to less than all of the sh 


ares, as to which he has a right to 
dissent held by him of record, that } 


A nominee or fiduciary may not dissent on behalf 
e shares of such owner, as to which such 
held of record by such nominee or fiduciary, 


1e owns beneficially 
® of any beneficial owner as to less than all of th 


nominee or 
fiduciary has a right to dissent, 


(e) Upon filing a notice of election to dissent, the shareholder shall cease to have any of the rights 
of a shareholder excevt the right to be paid the fair value of his shares and any other rights under this 
section. A notice of election may be withdrawn by the shareholder at any time before an offer is made 

by the corporation, as provided in paragraph (g), to pay for his shares. After such offer, withdrawal 
ad of a notice of election shall req If a notice of election is .with- 


quire the written consent of the corporation. 
drawn, or the proposed corporate action is abandoned or rescinded, or a court shall determine that the 
or his shares, or the shareholder shall otherwise lose his 


shareholder is not entitled to receive payment f 
dissenter’s rights, he shall not have the right to receive payment for his shares and he shall be reinstated 
older as of the filing of his notice of election, including any intervening pre- 


to all his rights as a shareh 
@ emptive rights and the right to payment of any interve:.ing dividend or other distribution or 
or distribution other than 


such rights have expired or any such dividend 
in lieu thereof, at the election of the corporation, the fair value tt 
as of the time of such expiration or completion, 


ceedings that may have been taken in the interim 


, if any 
in cash has been completed, 
nereof in cash as determined by the board 
but without prejudice otherwise to any corporate pro- 

(f) At the ume of filing the notice of ele 
<7 holder shall submit the certificates represent 
! which shal! forthwith 
the certificates to the 


ction to dissent or within one month thereafter the share- 
ing his shares to the corporation, or to 
note conspicuously thereon that a notice of election has been filed and shall return 
shareholder or other person who submitted them on his behalf. Any shareholder 

who fails to submit his certificates for such notation as herein specified shall, at the option of the corpo- i 
ration exercised by written notice to him within forty-five days from the date of filing of such notice 
of election to dissent, lose his dissenter’s rights unless a court, for good cause shown, 
direct. Upon transfer of a certificate bearing such notation, each new certificate 
bear a similar notation together with the name of the original dissenting holder of tt 
feree shall acquire no rights in the corporation except those w 
after filing his notice of election. 


its transfer agent, 


shall otherwise 
issued therefor shall } 
ne shares and a trans- 
hich the original dissenting shareholder had 


(g) Within seven days after the expir 


ation of the period within which sharehold 
@ not’ es of election to dissent, or wit 


ers may file their 


hin seven days after the proposed corporate action is consummated, 


whichever is later (but in no case later th; ninety days from the shareholders’ 
corporation or, in the case of a merger or consolidation, the surviving or new corporation, shall make a 
} written offer by registered mail to each shareholder who has filed such notice 
shares at a specified price which the corporation consi 


authorization date), the 


of election to pay for his 
ders to be their fair value. 
ie If the corporate action has not been consumm 


H ated upon the expiration of the ninety-d 
| the sharehol-ers’ authorization date, the offer may 
t 
; 


be conditioned upon the consummation 
t the same price per share to all dissenting sharet 
n€ same series and shall be accompanied by a bal 
whose shares the dissenting shareholdr holds as of the latest available date, which shall not be earlier 
' than twelve months before the making of such offer, and a profit and loss statement or statements 
‘e not less than a twelve-month period ended on the date of such balance sheet or, if the corporation was not 
in existence throughout such twelve-month period, for the portion thereof during which it w 
If within thirty days after the making of such offer, the corpor 
agree upon the price to be paid for his shares, payment therefor shall be made within sixty days after the 
making of such offer or the consummation of the Proposed corporate action, whichever is later 
surrender of the certificates representing such shares. 


ay period after 
ot such action. 
holders of the same class, or 
ance sheet of the corporation - 


Such offer shall be made a 
if divided into series, of tt 


for 


as in existence. 
ation making the offer and any shareholder 


, upon the 
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(h) The following procedure sl} 


y if the corporation fails to make such offer within such period 


and any dissenting shareholder or shareholders fail to agree with 


it within the period of thirty days thereafter upon the price to be paid for their shares: 


(1) The corporation shall, within twenty days after the expiration of whichever is applicable 
of the two periods last mentioned, institute a special proceeding in the supreme court in the judicial 
district in which the office of the corporation is located to determine the rights of dissenting share- 
holders and to fix the fair value of their shares. If, in the case of merger or consolidation, the surviv 
ing or new corporation is a foreign corporation without an office in this state, such proceeding shall 
be brought in the county where the office of the domestic corporation, whose shares are to be valued, 
was located 


(2) If the corporation fails to institute such proceeding within such period of twenty days, 


any dissenting shareholder may institute such proceeding for the same purpose not later than 
thirty days after the expiration of such twenty day period. If such proceeding is not instituted 
within such thirty day period, all dissenter’s rights shall be lost unless the supreme court, for good 
cause shown, shall otherwise direct 


(3) All dissenting shareholders, excepting those who, as provided in paragraph (g), have 
agreed with the corporation upon the price to be paid for their shares, shall be made parties 
to such proceeding, which shall have the effect of an action quasi in rem against their shares. 
The corporation shall serve a copy of the petition in such proceeding upon each dissenting shareholder 
who is a resident of this state in the manner provided by law for the service of a summons, 
and upon each nonresident dissenting shareholder either by registered mail and publication, or in such 
other manner as is permitted by law. The jurisdiction of the court shall be plenary and exclusive. 


(4+) The court shall determine whether each dissenting shareholder, 2s to whom the corporation 
requests the court to make such determination, is entitled to receive payment for his shares. 
If the corporation does not request any such determination or if the court finds that any dissenting 
shareholder is so entitled, it shall proceed to fix the value of the shares, which, for the purposes 
of this section, shall be the fair value as of the close of business on the day prior to the shareholders’ 
authorization date, excluding any appreciation or depreciation directly or indirectly induced by such 
corporate action or its proposal. The court may, if it so elects, appoint an appraiser to receive 
evidence and recommend a decision on the question of fair value. Such appraiser shall have the 
power, authority and duties specified in the order appointing him, or any amendment thereof. 


(5) The final order in the proceeding shall be entered against the corporation in favor of each 


di-senting shareholder who is a party to the proceeding and is entitled thereto for the value of his 
es so determined. 


(6) The final order shall include an allowance for interest at such rate as the court finds to 
be equitable, from the shareholders’ authorization date to the date of payment. If the court finds 
that the refusal of any shareholder to accept the corporate offer of payment for his shares was 
arbitrary, vexatious or otherwise not in good faith, no interest shall be allowed to him. 


(7) The costs and expenses of such proceeding shall be determined by the court and shall be 
assessed against the corporation, except that all or any part of such costs and expenses may be 
apportioned and assessed, as the court may determine, against any or all of the dissenting share- 
holders who are parties to the proceeding if the court finds that their refusal to accept the corporate 
offer was arbitrary, vexatious or otherwise not in good faith. Such expenses shall include reason- 
able compensation for and the reasonable expenses of the appraiser, but shall exclude the fees and 
expenses of counsel for and experts employed by any party unless the court, in its discretion, awards 
such fees and expenses. In exercising such discretion, the court shall consider any of the follow- 
ing: (A) that the fair value of the shares as determined materially exceeds the amount which the 
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corporation offered to pay; (B) that no offer was made by the corporation; and (C) that the corpo- 


ration failed to institute the special proceeding within the period specified therefor. 


(8) Within sixty dé 


after final determination of the proceeding, the corporation shall pay } 
, ) 
to each dissenting shareholder the amount found to be due him, upon surrender of the certificates 
ay representing his shares 


(1) Shares acquired by the corporation upon the payment of the agreed value theref-. or of the 
amount due under the final order, as provided in this sectisv. shall become treasury shares or be can- 
celled as provided in section 515 (Reacquired shares), excep. that, in the case of a merg _~ or consoli- 


dation, they may be held and disposed of as the plan of merger or consolidation may otherwise provide. 


(j) No payment shall be made to a dissenting shareholder under this section at a time when the 


corporation is insolvent or when such payment would make it insolvent. In such ev 
pay 


the dissenting 
shareholder shall, at his option: 


(1) Withdraw his notice of election, which shall in such event be deemed withdrawn with the 
written consent of the corporation; or 


(2) Retain his status as a claimant against the corporation and, if it is liquidated, be sub- 
ordinated to the rights of creditors of the corporation, but have rights superior o the non-dissenting 
shareholders, and if it is not liquidated, retain his right to be paid for his shares, which right the 
corporation shall be obliged to satisfy when the restrictions of this paragraph do not apply 


(3) The dissenting shareholder shall exercise such option under subparagraph (1) or (2) by 
* Ww : notice filed with the corporation within thirty days after the corporation has given him 
wi \*.en notice that payment for his shares cannot be made because of the restrictions of this paragraph. 
If the dissenting shareholder fails to exercise such option as provided, the corporation shall exercise 
the option by written notice given to him within twenty days after the expiration of such period of 
thirty days. 


uo (k) The enforcement by a shareholder of his right to receive payment for his shares in the manner 
provided herein shall exclude the enforcement by such shareholder of any other right to which he might 
otherwise be entitled by virtue of share ownership, except as provided in paragraph (e), and except that 
this section shall not exclude the right o: such shareholder to bring or maintain an appropriate action 
to ~btain relief on the ground that such corporate action will be or is unlawful or fraudulent as to him. 


& (1) Except as otherwise expicssly provided in this section, any notice to be given by a corporation 
to a shareholder under this section shall be given in the manner provided in section 605 (Notice of meetings 
of shareholders) 


(m) This section shall not apply to foreign corporations except as provided in subparagraph (e) (2) 
of section 907 (Merger or consolidation of domestic and foreign corporations) 
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vation of other improper accounting practices". This 
vague, unsup orted charge - which is not contained in 


the moving affidavit of plaintiff's counsel - is entirely 


3. I have personal knowledge of the process of 
taking and valuing inventory for purposes of the financial 
statements of Concord since at l.2st April 1969, and I 


state categorically th 


s". At the end 


9% + "4 mnror > 
have been no “improper 


* 


of each accounting period inventories are valued at the 


lower of cost and market. Inventory nark-downs are 

ecu nees in our fashion industry, due to 

ng market pri of raw materials (greige goods) 
and to the obsolescence of finished goods styled for a 
particular but not sold for that season. In € 
instance where a market valuation lower than cost is used 
it reflect eS nt' best ju 1f nt at the time, based 


upon the relevant factors such as replacement cost of raw 
material eige go ) or the lling price of comparable 
finished goods. This judgment is made as a result of 
consultation among Alvin Weinstein, Chairman of the Board, 


and David Caplan, President, who are familiar with woven 
goods, Earl Kramer, President of the Knit Division, and 
myself and the Assistan* Treasurer. At iscal year-end 
our valuations are then reviewed by Eisner & Lubin, Concord's 
certified public accountants. 

Furthermore, it should be obvious that while 
the effect of excessive inventory mark-downs taken at the 
end of any fiscal year would be to understate the income 
of that year, a sale of such inventory in the nex! iscal 
year would overstate the profit in that year, and that if 


the inventory 1s not sold in the following fiscal year 


, 
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4t% would indicate that the mark-down was certainly 


dgustificd. 
4, I also state categorically that during the 
period referred to above there have been no “unwarranted 


eserves". and no “improper accounting practices". In 


recent years we have had only three types of reserves: 
} ; (a) depreciation reserves, computed in 


accordance with settled guidelines and fully disclosed in 
the financial statements; 

(b) a reserve for doubtful accounts, the 
amount of which is cetermined by our financial officers in 
consultation with our credit department, based upon a 
review of our receivables, the financial condition of the 
account debtors and the state of their business, and the 
general economic climate. This determination is reviewed 
at year-end by Eisner & Lubin, and the amount of the 
reserve is disclosed in the financial .tatements. The 
reserve for doubtful accounts has been lower in recent 
years than in preceding years; the following table shows 
the amount of the reserve at the end of the last six fiscal 


years: 


Te 1973 1974 


¥restated to exclude amoun! Attributabie to a former 
subs!diary. 
Thies veserves, which arc disclosed in concord's annual 


reports, have certainly not been "unwarranted"; 


1969 197! 
Ge $502,000 $407. 000* $325,0°9 $282,000 $485,000 


ee 


~~ 


ae 
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(c) the provision for losses in connectior 
with the closing of the warehouse, which is fully disclosed 
in the financial statements and Annual Reports and which, 
unfortunately, far from being "unwarranted", has had to be 
augmented because the warehouse has not yet been rented 
to another tenant. 

5. I categorically deny the allegation con- 
tained in paragraph 24 of the amended complaint - but not 
contained in the moving affidavit - that the Weinsteins 
caused Concord "to issue financial statements in which 
present earnings were improperly understated or deferred". 

6. I have read the affidavit of Sidney J. 
Silberman in opposition to the motion. In particular I 
have reviewed the information and data contained in 44 14 


and 16-20, and I confirm the accuracy thereof. 


Sworn to before me this 


2lst-yplay of March, 1975. 


. ~ ROSALIND ARONOWITZ 
Rotary Public, State of New York 
} No. 24-0099400 
_ Qualified in Kings County 
Certificate Filed in Now York County 
Term Expires March 30, 1977 
& 
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Rn ihEsee PORN TH unm 
TES DISTRICT COURT 


| 
) 
Plaintiff, : iyi 
‘ 
- against - : 
AFFIDAVIT I ON | : 
AFW FABRIC CORP., et al., : TO MOTI 
aia 
PRELIMT} 
Defendants. : INJUNC | |! 
i rf 
EE x ! 
STA OF NEW YORK ) 
SS. 
COUNTY O 1] YORK ) 
DAVID R. CAPLAN, being duly sworn, deposes and j 
1 I am, < 
the president and a « | 
Inc. ("Concord") I | 
to plaintiff's motion for a preliminary injunction against 
aT ADw . ry _ * ' 
the merger of AFW Fabric Corp. into Concord. 
} 


2. I have read the vague charge contained in 
¢ 


paragraph 13 of the amended complaint that Concord's 


earnings have been improperly depressed or deferred by 


| 
t 
‘| 
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the use of "substantial and improper inventory mark-downs". 
I have participated in the valuation of inventories in con- 
nection with the preparation of Concord's finan state- 
ments ever ‘since I joined the company, and durli 1 Ss 


period there have been no "improper inventory mark-downs". 
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Inventories are valued at the lower of cost and market, and 
the determination of the market value of i 

such value is less than cost, is made by a process 
sultation among Alvin Weinstein, Chairman of the 

myself, who are most familiar with woven goods, Ez 

(or predecessor) as th é the Knit Division, and 
our 


who is now Treasurer. This ‘termination reflects the best 


it of these people at t} ime. The inventory valu- 


at year-end are then reviewed Eisner & Lubin, 


s certified 


Qualitied 
Certificate f 
Term Expin 
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REPLY AFFIDAVIT OF MARTIN A. COLEMAN IN : 
& ' SUPPORT OF MOTION FOR PRELIMINARY INJUNCTION 
% UNITED STATES DISTRICT COURT | 
* SOUTHERN DISTRICT OF NEW YORK . 
ee ee se ee ee ee ee 4 
ARNOLD MARSHEL, 
Plaintiff | 
® : ; } 
~against- 75 Civ. 1018: LEM 
‘ ; AFW FABRIC CORP., CONCORD FABRICS, INC., 
; ALVIN WEINSTEIN and FRANK WEINSTEIN, 
& | Defendants. 
- j ---------------------- ---- - == nnn x 
| : 
iGUY MICHAELS, 
Plaintiff, 
e : 
-against- 75 Civ. 1027 
‘ 
! ALVIN WE TEIN, FRANK WEINSTE 
i FABR RIC CORPORATION CONCORD 
‘and cnaxsaen HAYDEN STONE, 
ee ; 
| Defendants, 
Ce at eae ee oe Re i ae aR Se Ree Oe Ta ge | x 
| BARRY L. SWIFT, 
e H Plaintiff, 
-against- 75 Civ. 1465 
#}CONCORD FABRICS, INC., AFW FABRIC CORP 
‘ ALVIN WEINSTEIN and FRANK WEINSTEIN, PLAINTIFFS' 
® REPLY AFFIDAVIT 
Defendants. 
ee ee ee ee ee ee ee ee ee x 
STATE OF NEW YORK  ) 
( SS.: 
e icc * NEW YOR? 
F MARTIN A. COLEMAN, being duly sworn, deposes and says: 
; I am = member of the firm of Rubin Baum Levin Constan 
ee & Friedman, at neys for the plaintiff in the Marshel action. I 
espectfully submit this reply affidavit for the sole purpose of 
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ee 


me from defendants in connection with document discovery in the 


, Marshel action. 


’ 
‘ 
| 
i n 
placing before the Court certain documents which were obtained by 
2. Annexed hereto as Exhibit 1 is a copy of the first 
three pages of the preliminary proxy material filed by Concord 
‘ 
‘Fabrics, Inc. with the Secur‘ties and Exchange Commission in con- 
\ 
nection with its contemplated freeze-out merger. Annexed hereto a 
‘Exhibit 2 is a copy of the Letter of Comment issued by the securi- 


ties and Exchange Commission unde: date of March 1l, 1975. 


3. The Court's attention is respectfully directed to 


‘a 3 of the preliminary proxy macerial and specifically to the 
tiast sertence of the section entitled "Purpose And Background Of 


na 
aera ome 


Proposed tierger." It is stated therein that "...the Weinstein 


‘family will gain the opportunity to onerate the Company's business 
iwithout the expense or other possible disadvantages of a public 


corporation." | 


4. At page 2 of the Securities and Exchange Commission's 


; 
i 
| 
i 
; 
| 


the amount of the approximate expenses each year duc to being a 


inetter of Comment, the Commission requested that Concord “indicate 
‘public company and enumerate ‘other possib~e disadvantages of being 
a public company' if such discussion is retained." 

5. Because of the comment: »v the Securities and Ex- 
loans Commission, Concord adctermined to delete frow its final | 


a public corporation or to any other possible disadvantages to Con- 


‘proxy statement any references to Concord's expenses of remaining 
cord thereby. Accordingly, defendants! concession herein that ther 
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e ‘ are no business purposes for Concord to go private is entirely con- 
sistent with the facts. Concord was obviously unable to explain | 
; ’ 
how it would be advantaged by an expenditure of more than $1,600,000. r 
i 
; Indeed, the interest alone on such a sum far exceeds whatever f 
& \ 
| costs are connected with remaining a public company. ' 
} | 
& Z ns - i 
He. it 
MARTIN A. COLEMAN |}! 
; | 
i 
| 

& 


Sworn +o before me this 
A : 
uf day of April, 1975. 


6 : ¢ 7) 
“A< te Oar, (4 et Vbn~7 
7 


/ 


CIM. ROseee 

7 ~~ le fr¢ 
, Mitary Public, State of New York 
\ No. 31-8649555 


Qualified New Yor C nty 
\ Comm! j : 2 zs 976 
€ onmission Exptres Merch 30, : 


‘ t 
; ° 


| 

e | 

| 

| | 

r i hip ae | 
* 


‘ TENA eM 


. EXHIBIT 1 TO REPLY AFFIDAVIT OF MARTIN A. COLEMAN 
THREE PAGES FROM PRELIMINARY PROXY MATERIAL 


CONCORD FABRICS INC. 


PROXY STATEMENT 


A special meeting of shareholders of Concord Fabrics Inc. (the “Company”) is to he held on April 3, 
1975 for the purpose of voting on a proposal to approve and adopt a Pian of Merger of AF W Fabric 
Corp. (“AF W”) into the Company ;a copy of the Plan of Merger ts attached as Exhibit A to this Proxy 
Statement. The merger will result in the Company t i 
Alvin Weinstein, Frank Weinstein and certain Weinstein family trusts This will be accomplished by (a) 
each shareholder of the Company (other than AFW) receiving $3 a share in cash, and (b) the share- 
holders of AFW (i.e., the Weinstein family and the trusts) receiving 1,226,549 shares of the Company’s 
Common Stock, which will represent all of the Company's then outstanding stock. 


za privately-held concern owned entirely by 


The accempanying form of proxy for use at the meeting and at any an1 all adjournments thereof is 
y 


solicited by management and may be revoked, at any time prior to its exercise, by written notification to 


nying form which are properly executed by share- 


holders and duly returned to management and not revoked will be voted in accordance with the specifica- 
tion thereon, and in the absence of such specification, in“favor of tn> proposed merger described below. 
Management knows of no business to be presented for consideration at the mecting other than as stated in 
the notice of meeting. It is intended, however, that the persons named in the management proxies may 


vote in accordance with their judgment on any other proposal properly presented for action. 


The Company will pay the cost of soliciting proxies in the accompanying form. The address of the 


principal executive office of the Company is 1411 Broadway, New York, New York 10018 and its telephone 


number is 212-594-2300. It is contemplated that this Proxy Statement, together with the accompanying 


form of proxy, will be mailed to shareholders on or about March 11, 1975. 


INTRODUCTORY STATEMENT AND SPECIAL FACTORS 
In considering the proposed merger, shareholders should consider the following: 


1. Ownership of AFI; Tender Offer. 


AFW was organized in January 1975 for the purpose ef me ‘ ¢ 
Company’s shares and thereafter causing a merger of AFW and the Company. On February 
5, 1975 AFW acquired from Alvin Weinstein, Frank Weinstein, and seven trusts of which 
Frank Weinstein is trustee or a co-trustee, an aggregate of 1,226,549 shares, representing ap- 
proximately 68% of the Company’s outstanding Common Stock. This steck ws sequired 
solely i. exchange for shares of A W’s stock, all of which is owned by the Messrs. Weinstein 


and the trusts. On February 6, 1975 AFW made a tender offer to purchase the Company’s 
outstanding shares of Common Stock at a price of $3 per share. ‘The tender offer expired ou 


March 5, 1975 and an aggregate of ...... shares was tendered. Accordingly, as of the date of 
this Proxy Statement, ATW owned 266 <ils4 gulares, representing approximately .. .% of 


the Company’s outstanding Common Stock. Alvin Weinstein is Chairman of the Board and 
chief executive officer of the Company, and Frank Weinstein is Chairman of the Executive 
Comniitice of the Company. See “Purpose and Background of Proposed Mers:r.™ [p- 3] 


Z. inabiiity to Defeat Approval of Merger. 


AFW owns more than the percentage of the Company's Common Stock required to approve 
the merger and intends to vote such stock in favor of the merger, Accordingly, the other 
shareholders of the Company will be unable to Uefeat approval of the merger by voting against 


, 


. 
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it nod thus may either accept 


“Voting Richts and Vote equ 


“Rights of Dis-enting Sharehold 


3. AFW’s Controlling Interest ir. 


As a result of its ownershi; 
tender offer (...% as of the ( 


control the policies and mana; 
are the only executive oflicers 
the three principal executive ofi: 
the terms and other aspects « 
conducted at arin’s length. 17! 
of the other six di: ctors are : 
member of the orate fina 
banking firm i rendered : 
“Action of Board of Directors” 
January, 1975. 
4. Prior Public Offerings. 

An initial public offering 
1968 at a price of $15 per s!} 
June, 1969 Alvin and Frank \ 


share, realizing net proceeds 0} 
5. Source of Funds. 


The net effect of the merg 
Stock under the tender offer : 
merger will have come from the 


6. Summary of Notice Requir 


A shareholder who desire 
fair value of his shares as de! 
with the Company before the 
by New York law, a written o! 
demand payment for his shar« 
will constitute a waiver of a sha 
without filing the requisite wri 
senting Shareholders” [p. 5]. 


7. Per Share Pata. 


The following table gives t) 


indicated and its net book valuc 


[p. 6]. 


Earnings or (loss) from continuin 
@perations ..ccoscscsccveseses 


Net carnings or (lossy) ..eeee ewes 


Beet hOOK NAINE. occ cscs oes forms 


* Sce Note 1 to “Per Shar: 


MARTIN A. COLEMAN - 
<Y MATERIAL 


re in cash or exercise their appraisal rights: See 
3], “Terms of the Proposed Merger” [p. 4] aud 


I. 


of the Common Stock of the Company prior to the 
Proxy Statement), AFW had and has the power to 
Company. In addition, Alvin and Frank Weinstein 
nether own 99% of AFW’s stock, and are two of 
Company. Accordingly, the negotiations concerning 
osed merger cannot be cousidered to have been 
Weinstein are directors of the Company, and four 
f the Company; another director is the father cf a 
ent of Shearson Hayden Stone Inc., the investment 
‘oncerning the value of the Company’s shares (see 
1 the remaining director was elected to the Board in 


Stock was made entirely by the Company in July, 
adjustment for a subsequent stock dividend). In 
publicly 100,000 shares each, at a price of $20 per 
0,000 each. 


all of the funds both for the purchase of Common 
ent to stockholders pursvant to the terms of the 
- “Source of Funds” [p. 4]. 


‘ppraisal Rights. 
ppraisal rights and to receive payment for the 
licial appraisal provepting is required to file 


lers, as the first step in the procedure s 


spec ified 
nerger, including a statement that he intends to 
ris effected. A vote for adoption ef the merger 
praisal rights, and a mere vote agzins! the proposal 


n is not considered sufficient. See “Rights of Dis- 


y’s net earnings on a per share basis for the periods 
at the end of such periods, Sce “Ver Share Data” 


For the Fiseal Years Ended 


x For the 13 
se Weeks Ended a 
Aog. 29, Sept. 3, Sept. 2, Sept. 1, Dec. 2, Dee. 1, 
= < 2 8 oe ee 

«53 (S82 (S52 (Un- (Un- 
Weeks) Weeks) Weeks) aodited) aadited) 
($ .15) (S$ .76) § .13 § .29 $ .23 $ .01 
(S .10) (S .71) $ .13 $ .2 $ .23 $ .0l 
$7.91 $7.2 $7.52 $7.61 $7.55 $7.62 


_ EXHIBIT 
THREE PAGES FROM PRELIMINARY PROXY MATERIAL 


two-thirds of the outstanding shares ‘of Conimon Stock of the Com; 


1 TO REPLY AFFIDAVIT OF MARTIN.A. COLEMAN - 


VOTING RICHTS AND VOTE REQUIRED 


Only shareholders of record at the close of business on March 7, 1975 will be entitled to vote at the 
meeting. At that date, the Company had outsiauding and entitled to vote at the meeting 1,785,731 
shares of Cotmmon Stock, each share of Common Sto": being entitled to one vote. On the record date, 
AFW (and the Messrs. Weinstein by virtue of their ownership of AFW) owned beneficially .......--. 
shares (constituting approximately ...9%) of the Company's outstandin Common Stock (see “Informa- 


tion Concerning AFW" [p. 15]). Other than ATW, no person owned of record, and insofar as is known 
to the Company, other than the Messrs. Weinste 
the outstanding shares of the Company. 


Under the Busine 


n, no person owned beneficially, more than 107 of 


ss Corporation Law of the State of New York the afh mene vote of at least 
ny is required for approval of the 
pany’s Common Stock required for 
the merger. Accordingly, other share- 


merger. AFW owns more than tl 
approval of the merger and intend 
holders of the Company will be unable to defeat approval of the merger by voting against it. 


> 


1¢ number of shares of the C 
f 


5 to vote its shares in favor o 


PURPOSE AND BACKGROUND OF PROPOSED MERGER 


The purpose of the proposed merger of AFW and t 
status of a privately-held corporation owned by the Weinstein 


is to return the Company to the 


AFW, a New York corporation, was organized in January, 
tender offer axd thereafter causin 
acquired all of the sh: 
trusts of which Frar 
and in the other trusts the chi 


the purpose of n 


g a merger of AFW and the In February, i$ 


on Stock ow: 


stee (in.c 


£ 
trustee or Cornet 
t 
A 


ay — 
ren of Alvin Wei 1 have remainde 

shares of AFW’s Common Stock. As a result of this exchange 

Company’s Common ecu representing approximately 68% of the outstanding shares. . 


On February 6, 1975 AFW made a tender offer to purchase the Company’s 
Common Stock at a price of $3 per share. The tender offer expired on March 5 


t , 


+ shares of 


1975 and an ageregate 


1 


of ........ shares was tendered. Accordingly, us of the date of this proxy statement, AFW owned 
eeeeeeee Shares, representing approximately ....% of the Cc mpany’s Common Siock. 

In recent years the Company's stock has not been act 
sales of stock on the American Stock Exchange on 113 of the 277 trading days from Jas 
through February +, 1975 (the last trading or prior to the 


vely traded. For example there were no 


> 19074 
Ly £, i9/% 


of the tender ofter and 


proposed merger), and the average trading volume on the days when the shares did trade was 503 shares 

The Company thus does not afford its shareholders the advantage of an active trading m and 
therefore liquidity—for their shares. As a result of the merger it will be offering all its p are- 
holders a cash p..ce for all of their shares which the Company believes to be not less than fair 
value and which is substantially higher than the market price prevailing before announcaiscnt of the 


tender offer on February 6, 1975. At the same time the Weinstcin family will gain the opportunity to 
operate the Company’s business without the expense or other possible disadvantages of a public 
corporation. : 


: ACTION OF BOARD OF DIRECTORS 


Qn February 5, 1.75, the Board of Directors of the Company voted to apnrove the merger with 
AFW. The Board of Directors believes that the pric ec of $3 per share to be paid to public shareholders 
upon the merger is fair. In reaching that conclusion the Board considered the price of, and activity in, 
the Company's stock, the financial position, earnings and prospects of the Company, the volatile nature 
of the fabric industry, and other factors, and the opinion of Shearson Hayden Stone Inc., an investment 
banking and securitics brokerage firm (‘‘Shearson’”), 
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eae eeu S sui) EMCHALGE COMMISSION ‘ 
en eG iS - EXHIBIT 2 TO REPLY 
i> petit ‘Sondre. D.C. 2034 i AFFIDAVIT OF MARTIN . 
“A eee : A. COLEMAN, - LETTER 
Team i239 . OF COMMENT ISSUED 
oe a8 aa y tay 
1973 BY SECURITIES AND 
ie : * EXCHANGE COMMISSION : 
Me. Sidney J. Silbermaa 
use, Soholer, Pierzan, Yays & Moadler 
4275 21irke Avenis 
sew Zuck, tise York 1022 “ 
oe. Genserd 2 “etes Inc. 
Fila tio, 1-3959 : 
‘ 
® ' 
oeae ler. Silderuans 5 Y 
- We have the followinz commeacs on the prelininary proxy material ‘ 
of ch2 above cezpany filed February 12, 1975 for its annual stockholders‘ : 
teeting to be heid April Je 19255 her i 
PROXY STATZIMENT ‘ i 
: eek need 
Introductory Statement - Paresy 1-2 : 
A new first paragraph should be added stating the purpose of 
3@ merger and the effect of its consummation, pointing out, for example, 
teat the Wetusteing will be able to determine all policies of the 
Comaany, such as salaries, dividends, and business activities, without 
public scrutiny aad solely for their cwn benefit, 
Ad's Controllice Interest - Pass 2 : : 
Indicate that the newly elected director waa a nominee of managcianut. 
Ridaz } and Ridar X = Pave 1 and Paea § : 
BEI AA ESAS ae 3 2 IRR DI A a) 
The names of the suits referred to should be provided, Also, 
State the basis of the suits referred to in such riders. : 
; State whether or not che tendered shares have been returned, 
Purposes and Rackcround = Page 3 
: iialaleaaas i ae Soares anita 34 ee 
If the Weinsteins have any contractual arrangements with the 
Company or plan to enter any such arrangementy after the merger, please 
disclose this, : 2 2 ‘ . 
xt hil — ‘ - ; ~ ¥ 2 es Pri , 
° . be ‘ ; en a eo _ : 
.. 4 ‘ 
' 
: ‘ 
- ’ PS 
’ 
ae 116 
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EXHIBIT 2 TO REPLY AFFIDAVIT OF MARTIN A. COLEMAN - LETTER 
OF COMMENT ISSUED BY, SECURITIES AND £XCHANGE COMMISSION 


. ‘ 
/ &. Sidasy J. SAl*:casn : 
Page 2 
“4 i 


sit so lors a3 che Scmnaee's shares ranain listed d 
qn Tiss AMES, 2a cestrala licssidicy {3 agers. ar -osant. Tha, the 
Sivas aes esse a2 ths LESS watactoahs stioutd sprcded co explain 
weurstely the avsturs of the Liguidity of a st —k& Listed on su/enh excl rage 
Pid oc vvlet “wa Sralleactonsa tire Listed stocks do nat have liquidity. 


Niselese -sazthes of not t l 
Sev {3 ° 58 Constxmated, especial.: in liens of the «.:¢ thae 


the teader offer has been csacelled. 
® Ia tir Flic: paragraoh he 

apptoxinate fa) 

“other pooiftble disadvaatagesy of being a public company" if such diacussion 

is retained. Reference should also ba made to the advantages to shareholders : 

of a pudlic corporation, 


a | 
® 
<4 
ra | 
(om 
© 
| 


» indicate the amount of tice 
“opeases each year due to being a public compaay and enuzerate 


c 
a 


Since the Conpany cites disadvantages of being a public corporation, 
n 


indicate why thes2 disadvantazes were not preseat in 1963 and 1969 if 
and whether tie Company has therefore decided to forgo public financing j 
in the future, } 
” | 
a Actloa of Toard of Directors - Parz2a 3-4 ' 


Tris section shoul! show clearly the reasons why the approval by 
Corcozd's Board may not be considered to be an action taken by an 


uninterested body. 


\ It, is noted that the doard of directors in arriving at its conclusion 
that the proposed merger is fair gave consideration to the company's 
financial positioa. In this connectior, it should be.stated whether 
the board srecifically considered the ceamoany's workiags capital position 
of over $9.00 per share az well as its book value of approximately $ 7, 
. per share. It is also requested that Shearson liayden Stone also rig et 

indicate whether they considered such factors in rendering their opinion. 


Consideration should te given to disclosins the fact that there have 
“been court decisions relating to "zoinz private’. Ina this connection, 
an cpinion of counsel should va provided regarding the legality of 
6 this transaction under Mew York law. Such opinion should cover the 
extent to which New York law requires that the Company have a valid 
busine3aas purowse for the transactton, : 


. 
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tr. Sidacy J. Silberman 
Pase 3 


Ths FEscavact of tie proxy statezeat ehould contain a paragraph 
vader aa rzproloriate caption agunnarizing the cisect of the transaccion 
on fue Vetagted: faatly. In this connection, data should de presented 
4; Cabulas forts: sheoviag that wichnout any additioaal investmest oa 
the part of th: Jdeinsteta faally, cheic Lucerest in the equi: vf the 
zou approximately $ (63% vf the quits of 


£ 
Decumber 1, ly. *) to $ (100% o£ the pro forma equity). similarly, 
' 


it shoul: close thut their interest in the cémpany’s earnings for 
the yeat ended September 1, 1974 will increase from $ (6S% of 
pet 


oO 
the earnings) to $ (100% of the pro forma earnings). 


‘ 
Liticzation - Paes 5 E 


If so stated in the complaint, this paragraph should be wore 
specific as to why it is claimed the merger is not valid under New 
York law, violates due proces3, and violates t' rnti-fraud provisions. 

? , is 


suit filed in Federal court on 


The opinion of cosnsel to be furnished should make specific 
reierence to these suits, 


Such opiaion should also conasider the requirements of the Federal 

, , t ~ me. -? ‘ \ 
securities laws, such as Rule 10b-5 under the Securities Exchange act 

, o ‘ 


of 1934, 
Pro forma per share data - Pace 7 : ye ; 
; 

A footnote, re enced to the pro fomna net earnings per share, i 


faa 
should be added explaialag whether any pro forma adjustments were 
cade and, if so, the details of such adjustments, 


: + « : ely anew b \ 

Manaocement's Anoalvais - Pace 12 eles ms ate 
ee ee ee ee ae ee - /- . . . . #® ~ ‘e | 
Another :section should be added analyzing the results for 


fiscal 1973. See Guide l(c)(3) under the Securities Exchange Act of 1934, 


Also, considerativn should be given to explaining the large 
losa in fiscal year 1972, 


¥ a 
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oe 
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i} 
= 
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ty 


tn the fteas "Selif..s and 
+ 


e en gona ion" shouid also be given. 


ranuar 1, 1974 - P+-+ 12 


incluj2 reasons for the doubling o- _ zovisilor 


\ “ne snalys.s should 


r @oudtiul aclcouncs. 


iaazenwat Ss Setinated Coma risoa = Pare 12 
Bo Mek St RE. 


\\ This section shcuid be ndated to inclrde ectual figures for 
» period ended March 2, 1975 or to ay recent a date a3 possible. 


"nariod™ should be r tained as 
Ct 


\ In the seventh line, the yord "'p 
. sixta word since the refer re {5 to two months. 
\, 
| 
fd-nd3 - Ps 12 - E 
@ The first parayraps should be revised so that the figures 
\ 
tain to fFiseal years Fratuer than calendar years. 
The enount availabte for divitjends under the ote Azreement 
mld also be siven an a per s. are figure, both before and after the 


e@ ger. 
idend) after the merget should be disclosed; 
L 


i 
be appropriate, if applicable. 


1? 
ie) 
® 
3 
er 
v 
S 
~ 
| o> 


. oe eas ian 
negative sta 


\ Please indicate in the table or the note to it the status of 


\ . 
tading in the Company's stoc% on Feuruary S$, E873 


Vi, Dustness of tha Couosww - 
2 99 ee 5 Sie 


@. \ The numea of all offteers and eleoctors should be given, as 
sther positions. 


Wl as thele positions vita the Conpiray os 7f 
‘aoe | Date 13-14 j ‘ , 
Set 


on wav atigle custemer oF gaall group of customers 


The d¢pendancy 
or a asignificuat atone bE aniea shoutd be disclosed. 


A 


aB 
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ie. Stiney J. Silsermen 
. . 
; Page 5 *e 
e 
e . 
Cinteli tion of Seats Noricas -_ Paz 15 
‘ 
Pleusz2 sore Chase ttessrue Caplin avd Kramer are directors and 
fie sf =e Conginy vs erell-2a3- dadicatias the amount oc sualified : 
wrehonrs nel! by othwes dhzecte s OF aliivat3ae 
& ‘ 
sranate clot st Paz2 15 ‘ 
at Stalis¢ {aformatioa should be provided for the past tv» yeats, 
dn addition Co tha for the past sixty day3e 
he . $0) ictration - Pane 16 : 
y : = - . 
ier. 74 A reasonably itemized list of all expenses to be incurred by 
- . 
the Company ia the serger and incurred ia the tender should be included. 
a Amer fean Stocks wecharge Listing Status = Page 15 , 
vf 
The content of this paragraph should be placed with the Last 
paragsaph under "Dursose” On PASE 3 or elsewhere in the front part 
Pe the proxy gtatement. ' 
e Financial Statement3 
iat sta’ — = 
' The Registrant is requested to Zuclude in the proxy material pro - | 
forma data showing the ezfect of the proposed tran3action3 on the balance 
nN sheet as of the latest prsctical cate. ° 
& ae . ; 5 a ai 
LE this information can be conveyed by appropriate revisions 
to the Capitalization tabie, (on pag? 8) this would be an acceptable 
alterastive. Dollat amounts of all components of stockhol¢ers equity 
, should be presented in the Capitalizacioa table in that event. 
\ . 
ia — The collar qnount of the squbey of the Ye instein group in Concord's 
af historical earnings ror the latase yeat and interin period based on 
their preseat percentage ot huldiays should be contrasted with the dollar 
anount of the ir incerest da pro forma earnings computed as though 
the proposed transaction Yad occurred as of September 3, 1973 (the 
; --—peginniag of the iast fiscal-yaut)-—" ; 
* - sa i he - 
* - - - -- - a oe ase A Ane te 
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al a : 


vr, Sidany J. Stteeraun 


GUIs AL 


A) 
2] 
e 
"1 
~ 
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— 
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wo 


, ‘ me ; 
eatiow bo directed to the Commission's release (S 
sJetias to “golns private". 


ri3zl in accordance 


Please vile cevised preliniaaty p= csxy mate 
ith Bete t4a-5. : ; 
The furalzhinz of comments by the staff of the Comnais3ion does 


bs of] 
hot constitute 3 determination by the sctafE£ or the Comission of the 


fairness of the transection. 


+ to the foregoing should be direc.ed to 


Any gueaitions with respec 
1401 with respect 


stigmas Kine st 202 755-1954 OF Joseph Kock ui 202 755- 


ta the financial statementS. 


Sincerely, 


WP - oe, ' mn . : y 4 > 
\ ire i Sack 
- f Citta OCenerr™ 7 * oe ee oe ed 


for ton Ko2ppel 
Ecanch Chief 


ge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


OPINION 


Plaintiff, 
frelt > 


-against- 75 Civ. 1018-LFM «~~ : 


AFW FABRIC CORP. et al., 


Defendants, 


GUY MICIiAELS, 
Plaintiff, 
-against- : 75 Civ. 1027-LFM 


ALVIN WEINSTEIN et al., 


Defendants. 
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JESSE KRAUSE, 


i 


SSW Se CB ET Tt wD, 


Plaintiff, 
-against- : 75 Civ. 1064-LFM 


CONCORD FABR.iCo, INC. et al., 


Defendants. 


BARRY L. SWIFT, 
Plaintiff, 
-against- : 75 Civ. 1465-LFM 
CONCORD FABRTCS, INC., 


Defendants, 


tO 
é 


9 ne Preteen niente ie tle Mihi ek en tie BO tate teats wd ele 


’ 
ome 
~ 


’ 
‘ 


- 


’ ee eo 
i. eeminid 
a. aap oer 


i 


~ 


@ j 
; ‘ 
APPEARANCES: 
Rubin Baum Levin Constant & Friedman, 
New York City, for plaintiff in 
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MacMAHON, District Judge. 
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4 

| Plaintiffs in these four related actions move, ( 
F pursuant to Rule 65, Fed.R.Civ.P., to enjoin prelimin- k 
qi arily the proposed merger between Concord Fabrics, Inc. 
'O (Concord) and AFW Fabric Corp. (AFW). Plaintiff Michaels ‘ 


also seeks leave to’ file an amended complaint. Defend- 


ants move for an order consolidating the four actions 


ON mee ee oe 


‘ ; r ae { 
for all purposes, appointing a general or liaison coun- 

- te . ‘ ar t 
sel for plaintiffs, and Staying Concord shareholders is 
from commencing any additional actions based on the pro- 


posed merger, 
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These class and derivative accions arise out 
of the proposed merger of defendants Concord and AFW. 
Concord, a converter of fabrics, was, until July 1968, 
a private corporation owned by defendants Alvin and Frank 
Weinstein and their families, At that time, 300,000 
shares of Concord stock were sold publicly for $15 per 
share, and in June 1969 the Weinsteins sold 200,000 
shares for $20 per share, also pursuant to a public 
offering. Since then, Conco: ! ste:k has been listed 


on the American Stock Exchange, 


Concerd's earnings in 1968 and 1969 were over 
$2,000,000 per year, a record -2vel, but its earnings 
declined sharply in the “cllowing two years and have 


been only moderate .ver siuce. Concord paid dividends 


fren 1968 through the first ->-rter of 1970. Since 
then, no dividends have bee:. ».id. 
‘a 


Cu icord stock was selling at a high of $25 per 
share in ecriy 1969 but has steadily declined until it 
dropped to a low of about $1 per share in late 1974, 
This decline is attributable to a discontinuance of the 
company's dividends, declining earnings and general 
stock market decline. Through March of this year, ‘the 


price of Concord stock never rose to $3 per share, 
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ated a plan to return Concord to the private ownership 


of the Weinscein family. As the first step toward this 


objective, the Weinsteins Organized AFW, and, on Febru- 
ary 5, 1975, they transferred 1,226,549 Concord shares, 


representing 68% of the total outste ding stock to AFW. 


In exchange for the Concord shares, the Weinsteins re- 


ccived 100% of AFW's stock. 


On February 6, 1975, AFW made a tender offer 
of $3 per share for the publicly-held Concord stocl 


The Weinsteins planned to follow this tender offer wich 


the merger of AFW into Concord in April 1975, All 


°c 
. 


holders remaining at the time of the merger were «o re- 


ceive $3 per share for their Concord shares. The net 


result of the tender offer and merger would be to 


Concord to the privete ownership of the Weinstein famii 


Concord's board of directors arrived at the 


$3 per share valuation of Concord's stock following, an 


opinion by the investment banking and brokerage firm of 


Shearson Hayden Stone, Inc. (Shearson). Shearson advised 


Concord that $3 was the fair and equitable value of a 


Concord share, 


whe 
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In January of this year, the Weinsteins initi- 
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t] 
: : a February 28, 1975, the first of these re- 
: lated shareholder elect was filed. Plaintiff, in 
that purported class and derivative action, charges, in f 
‘ | essence, that defendants engaged in a scieme and con- a 
spiracy to defraud Con: ord stockholders into selling 4 
0 their shares at an unfair price, in violation of Sec- a 
°| tions 10(b), 13(d), 14(a), 14(d) and 14(e) of the Se- : 
. \ curities Exchange act of 1934, 15 U.S.C. §§ 78) (b), at 
4 78(m)(d), 78n(a), 78n(d) and 78(n)(e), various SEC : 
: os . rules and regulations and New York common law, Tt is 
q alleged that the offering statement issued in connec- } 
: tion with the tender offer contained misleading state- : 
e| ments and omitted material facts. The derivative claim 
H alleges that defendants defrauded Concord and its share- oe 
[e) holders, breached fiduciary duties owed them and wasted : 
°} corporate assets. Plaintiff seeks, inter alia, to en- ; 
| join the tender offer. 
A 
cy 
; | The Weinsteins foresaw attempts to enjoin the t 
: | merger as well as the tender offer, and since the merger h 
: 
t alone would accomplish the results they sought, they net 
ae 
; * withdrew the tender offer on March 3, 1975 to avoid un- i 
. necessary legal expenses. The Weinsteins' predictions ie 


were accurate, for legal proceedings aimed at the merger t 
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: 2 
were not long in coming. The first of these actions was 
3 


filed on March 3, 1975, and two others soon followed. 


i : 
| The materi2l allegations of the Michaels and 

| Krause cases are similar. Foth of these purported class 
' actions charge violations of Sections 10(b) and 14 of 

| the 1934 Act and common law. Like the Marshel action, 
9 their thrust is that defendants are defrauding Concerd 


stockholders into selling their shares at an unfair 


Y 
price. They also allege that the offering statement 
. contained certain misstatements and omissions and seek, 
{ 
a j inter alia, to enjoin the tender offer and nerger. The 
" ‘ 
! Michaels action, unlike any of the others, names Shear- 
i 
“4 son as a party defendant. 
{4 
@ | 
ae The last of these four actions, Swift v. Con- 
i 
o cord} Fabrics, Inc., a putative class and derivative ac- 


tion, grounds jurisdiction on diversity of citizenship 


and alleges only violations of New York law. It alleges, 


ER OS ere 
Stee tS ated © 


3s 


in essence, that defendants have conspired, in breach of 


~rs 
Fina 


their fiduciary duties, to eliminate Concord's public 


me 


( shareholders by giving them less than adequate value for 
ig their shares under the merger of Concord and AFW, The 
. derivative claim charges defendants with wasting Con- 
@ cord's assets and breaching fiduciary duties owed the 
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bie Corporation and its Shareholders, Plaintiff Seeks, in- 
i % \ — ' 
Ps ter alia, to enjoin the merger, ee 
; ; 
1 | 
: Plaintiffs move for preliminary injunctions on t 
. % t 
r 
| the ground that the Proposed merger will violate Sections [ 
U 
8 
e 10(b) and 14 of the 1934 Act ane Hew York law. Thee cca. ; 
f 
! tend, essentially, that the merger should be enjoined be- le 
: 9 Cause it serves no legitimate corporate Purpose but is ts 
i 
e | intended only to eliminate Public Shareholders by giving } 
{ ; 
if them inadequate compensation for their Shares, Ag Such, * 
, , 
‘ | they claim, the merger is a device, Scheme and artifice fi 
ej to defraud, in violation 0. Rule 10b-5, H 
I, 
In order for Plaintiffs to Prevail on their mo~ f. 
' 
tions for preliminary injunctions, they must demonstrate fh 
eS 
either a combination of Probable success and the possi- ‘A 
I 
© bility of irreparable injury or that they have raised i 
Serious questions 80ing to the merits and that the bal- a 
@ 5 , 
: ance of hardships tips Sharply in their favor. B) 
‘ | : 
Plaintiffs rely on decisions in Other Circuits i 
‘ty 
Coz holding mergers which eliminate public Shareholders with- at 
6 
. . F b 
Out & corporate business Purpose violative of Rule lOb-5, 4 
The cases in this Circuit and in this district, however, AN 
| 
% are to the contrary, 
}, 
123i; 
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In Popkin v. Bishop, plaintiff sought to en- 


join the merger of a parent corporation and its sutsidi- 
aries into a holding company of the parent corpora'.ion on 
the ground that the merger's exchange ratios were unfair. 
Plaintiff alleged that defendants breached various fidu- 
ciary duties and violated Rule 10b-5, The Court of Ap- 
peals affirmed the district court's dismissal of the com- 


plaint. In reaching its decision, the court assumed that 


aman’ —_e Se" 


© 


the exchange ratios were actually unfair. It noted, how- 


ever, that the complaint failed to allege misrepresenta- 
tion or failure to disclose eny material facts about the 


merger. The court noted that: 


"Section 10(b) of the Exciiange Act 
and Rule 10b-5 are designed prin- 
cipally to impose a duty to dis- 
close and inform rather than to 
become enmeshed in passing judg- 
ments on information elicited. 

* Underlying questions of 
the wisdom of such transactions 
or even their fairness become 
tangential at best to federal 
regulation,'"'8 


The court concluded that injunctive relief under the fed- 


eral securities laws does not lie when there has been 


—-— pwr tree 


full disclosure of a merger's terms, 
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9 
In Dreier v. The Music Makers Group, Inc., 
the court dismissed a Rule 10b-5 claim for i¢ insuf- 


ficiency in an action to enjoin a merger close.y resem- 
bling the merge w. There, defendants organized a 
private corpora and transferred to it 60% of the 
public corporation's stock, The prepsosed merger was 
approved by the public corporation's controlling share- 
holders. Its terms provided for $3 per share to be paid 
to the public shareholders, The complaint alleged that 
the merger's sole purpose was to enrich the controlling 
shareholders by forcing the minority shareholders to 
sell at an unfair price. The court held that absent. 
allegations of misrepresentation or nor.disclosure, the 
complaint failed to state a claim under the federal se- 


curities laws. 


Relying on Popkin v. Bishop, supra, the Dreier 


court noted that “non-disclosure remains an essential 
element in any section 10(b)-Rule 10b-5 action. * * * 
/[T7he treatment of the minority shareholders may well 
have been grossly unfair but it was completely open. 
Under these circumstances plaintiff's remedy is a state 
court action for appraisal. . .." The weight of au- 
thority, at least in this circuit, supports this in- 


10 
terpretation of Rule 10b-5. 
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plaintiffe' motions here for preliminary injunctions, in-" 


sofar as they are premised on violations of the federal 
securities laws, are wixkeas merit. Plai ciffs' claims 
that there has been a Rule 109b-5 violation because of the 
unfair and inadequate price to be paid for the Concord 
shares and the absence of a bona fide corporate purpose 


for the merger are patently without merit. Rule 10b-5 


simply does not encompass these alleged wrongs. 


Although plaintiffs do allege a myriad of mis- 
representations and nondisclosures in connection with the 
proposed merger, thus lumping their claius within the am- 
bit of Rule 10b-5, we find little factual substance to 
these allegations. The thrust of plaintiffs’ allegations 
of nondisclosure is that defendants did not disclose the 
illegality of their actions, i.e., that the merger had 
no valid business purpose, that the price to be paid for 
the Concord shares is inadequate, that the Weinsteins are 
benefitting themselves to the detriment of the public 
shareholders, and that what is described as a merger is 


no more than a fraudulent scheme. 


The proxy statement, we find, is not misleading. 


Nor does it fail to disclose any material information. It 
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e states expressly that AFW was organized for the purpose 

| of causing Concord to be merged with AFW. It discloses 
that the Weinsteins transferred 68% of Concord's outstand- 

e ing stock to AFW and, as.AFW's sole owners, intend to vote 

in favor of the merger. The proxy statement further dis- 

closes that the public shareholders will be uu e to de- 

feat the me Rather, they must accept $3 per share 


or exercise . appraisal rights, The proxy statement 


— fie ms 


includes financial statements and states that the $3 per 


e share price is based on the opinion of Shearson. 


The proxy statement further ‘states that the pur- 


| , pose of the merger is to return Concord to the private 
' 
{ 
| 


@. ownership of the Weinsteins so that it may be operated 
: solely in their interests, It also details what effect 
i 
the merger will have on the financial situation of the 
| 
e' Weinsteins. 
} 
O Although this is far from an exhaustive summary 
| of the information contained in the proxy statement, it 
g | demonstrates that the statement lays bear the facts of, 
| and the motives for, the merger. Plaintiffs have failed 
to demonstrate that the proxy statement misstates material 
ml. facts or fails to disclose them, All that the statement 
| 
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appears to omit is plaintiffs' legal conclusion that . i 


the merger is illegal. We see no indication, at least 
at this juncture of the litigation, that the conclu- i 


sion is well founded, 


Accordingly, with respect to the federal 


i 

' claims plaintiffs have failed to demonstrate probable 

{ success or ser‘7us questions going to the merits. More- 
Ps over, the to be suffered by plaintiffs, should 
?: the merger be consummated and ult’: ately adjudicated 


illegal, will not be irreparable since plaintiffs have 


1#) 11 


} 
| 
a “sufficiently adequate remedy at law" in the way 


-- 


bd of monetary damages. Plaintiffs have likewise failed 
to demonstrate that the balance of hardships tips in 
their favor. Preliminary injunctive relief, there- rk 


{ 
. fore, must be denied as to the federal claims. i 


We find plaintiffs' contention that they are 
entitled to a preliminary injunction for violations of 
state law eq ai? tithout merit. Where a merger is to 


be accomplished in accordance with statutory proceed- 
12 
ings, as here, appraisal is the only remedy avail- 
ES 

able to dissenting sharehold. rc 


""'tn short, che merged corpora- 
tion's sluccholder has’ only one 
real right; to have the value 
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of his holding protected, and 
that protection is »iven him by 

his right to an appraisal. . . ° 

He has no right to stay in the 

picture, to go along into the . 
merger, or to share in its fu- 

ture benefits, . 4 


The remedy of an appraisal 
i and payment for one's shares 
affords fair and just compen- 
Sation to dissenting stock- 
holders while allowing the i 
overwhelming majority to pro- 
e ceed with the merger."14 
t 


4 Plaintiffs have failed to meet the requirements 


for a preliminary injunction on the state claims, Their , 


motions must therefore be d nied, ' 


| Since there is no doubt that these actions all 
involve common, if not identicai., questions 
fact, defendants' motion to consolidate the actions is 


; . ‘ 
granted to the following extent: all four actions are 


consolidated for pre-trial Purposes; Rubin Baum Levin : 
Constant & Friedman, Esqs., plaintiff's counsel in the f 
Marshel action, are appointed general counsel for plain- 


tiffs in all four cases; general counsel are directed 


= 
( *t: 
F ; : ; Wes 

to file a consolidated amended complaint encompassing i 

° . . . 5 

all parcies and all claims in the Marshel, Michaels and ‘ 
SEIS nace’ oon. 
. ! 

e - Krause cases within twenty (20) days; the Swift case will a 


proceed on its original complaint, 
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Since the cases now pending are purported class 
actions, additional shareholder actions based on the same 
transactions will serve no useful ,urpose and will only 
confuse and delay this already complex litigation. All 
shareholders of Concord, therefore, shall be Stayed from 
commencing further actions arising out of the transac- 
tions challenged by these ac‘ ns until there has been a 
determination, pursuant to ku.e 23(c), as to whether or 


15 
not these actions may proceed as class actions. 


Accordingly, plaintiffs' motions for prelimin- 


ary injunctions and for leave to file an amended com- 


@ 
plaint are denied. Defendants' motion for consolida- 
tion, the appointment of general counsel, and a stay of 
additional actions is &ranted to the extent set forth 
@ 
above, 
So ordered, 


Dated: New York, N. Y. 


| rane 24, 1975 Ze 
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See Bryan v. Brock & Blevins Co., 343 F. Supp. 1062 a 
(N. D. Ga. 1972), aff'd, 490 F.2d 563 (Sth Cir. 1974); I; 


Albright v. Berpesdant’ CCH Fed. Sec. L. Rep. 194,997 


D. Utah Sept. 5, 19/4). See also United Funds v,. ts 
Carter Products, Inc., CCH Fed. Sec. L. Rep. $91,288 1! 
(Balt. City Civ. Ct. May 16, 1963). é 
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Willcox v. Stern, supra, 18 N.Y.2d at 201-02. 
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| SWIFT, BARRY L. | | AFW FABRIC CORP. T a 
CONCORD FABRICS,INC. 
® WEINSTEIN, ALVIN 
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CAUSE 
To enjoin proposed merger in violatirn of fiduciary duties of defendants. 
® 
ATTORNEYS 
Lipper,Lowey & Dannenberg Kaye Scholer Fierman Hays & Handle 
and Burton L. Knapp 425 Park Ave. NYC 10022 
e Oo 747 Third Avenue i 
New York, N.Y. 10017 
tele: 759-1504 
1@ 
@ ¢ 


J) JATANG FEES PAID 
a £ BP i cinbdebecitil as 
GA S AE CEIPT NUMUER 
¢ cases 2s 7 | oe 


STATISTICAL CARDS 


— 


CHECK 

HERE | 
IF CASE WAS | 

FILED IN he 

FORMA 

PauPERiS 
& ———— 

NUE OD STATES OFSTHICT COURT DOCKET 
feel SEE Sk Sd ha 


iadeiediarale ne : —_ -aan 
DATE CARD DATEL MAILED 
ISS 
JIS-G 


a ree 


bu ev 


co a ee z - noetn-gargaaan ee EE TTT TO : ppg apt 
pian ARM ATR FRNA IRE ERR = —perere 


PAC HA KOM ‘é 
55 fodge Sylex Barry L. Swift -vs- AFW Rabric Corp. et. al. 75-1 


a Me ee Ee es ee ee es 


Filed complaint and issued summons. 


+ (2) Filed pleffa affdvt4notice of motion re:orger granticg preliminday injunction 
' etc.ret. 4/4/75. 
» (3) | Filed Pltff{s Memorgndum in support of motion for preliminary 


'(4) , Filed Order that Dourlas S.MacKay is authorized to serve sumsons4complaint on 
named defts.Cilk(mn) 


! 
§ (5), Filed Affdvt of Service by Douglas S.McKay upon defts of Summon s4Comp laint,3/25/75 
' | 


e (8) Filed deft's affdvt in opposition to pltffs motion for prelim. inj. 


| 
5 (7) Filed deft's memo of law in opposition to motion for a prelim. in}. 
| Trans. fron Judee TYLat to *udre 2.5 Pale 


. 


> 


a 
| 


(8) Filed Stip. & Order that the for all defts to answer the amdnded cemplt. ‘s ext. 
from 4-14-75 to the period ending 10 days after the date of filin go the order of 


Judgo MacMahon granting or denying pltff's pending motion for a prel. inj...... 
ee eHacHahon,J. 


(9) Filed Opinion #42667. Pltffs in these four related cases move to 
enjoin preliminarily a proposed merger between Concord Fabrics & 
a AFW Fabric “orp. Pltff Michaels seeks leave to file an amended 
complt. Defts move for an order consolidating the four actions for 
all purposes, appointin~ 1a general or liaison counsel for pltffs & 
staying Concord shareholders from commencing additional actions 
based on proposed merger. For reasons indicated in the opinion, 
pltffs motions are denied. Defts motion to consolidate the actions | 
O is granted & all four actions are consolidated for pre-trial purposes. 
Counsel in the Marrchel action are appointed general counsel for pltffs 
in all four cases & they are directed to file a consolidated amended| 
complt encompassing all parties & all claims in the Marshel, Michael 
& Krause cases within twenty (20) days. The Swift case wil. proceed 


>| 


& on its original complt. All shareholders of Concord are stayed 
pending a determination whether these actions tray proceed as clas. 
actions pursuant to Rule 23......... So ordered...... MAC MAHON,J m/n 


(Entered in 75 Civ 1018, 75 Civ 1027, & 75 Civ 1064) 


»{(10) Filed Memo-End. on pltffs motion. Motion denied. See opinion & 
| order of this date.......MAC MAHON,J (Opinion above) 
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UNITED STATES DISTRICT Coul 
‘SOULE DISTKICY OF NEW YC 4 


ee) ane snane awe on ae oe oe oo ew ev ws ow we ew ws endnebonuiat X% ! 
‘ 
% BARRY Ls SWIFT, $ 
Plaintiff, 7 75 Civil 1L60 
wyOGe TyceAa 
-against- : 
ae IAFW FABRIC COPP., y ° $ COMPLAINT 
j!INC., ALVI?] CIASS ACTION (IN PART) 
lPyRANK WEINSTEIN, ee : = 
Defendants. : 


o 


Plaintiff, by his attorneys, Lipper, Lowey & Dannenbers, 


jon Burton L. Kr°=v, for his amended complaint, complaining of the 


© Paro 


jcep* as to the allegations contained in Paragraph 2 with respect 


to plaintiff's citizenship, and in Paragraphs 4 through 6 which are 


| 
| 
{ 
| 
| 1. This Court has jurisdiction of this 
! 
| 
| 
| 
| 


{ 2. Plaintiff is a citizen and resident of the State of 
| California; the individual dcfendants are citizens and residents 
@ of the State of New York, and the corporate defendants are each 
iNew York corporations having their princ ipal offices in the 
| ; ! 
! ’ 
; ‘ 


Southern District of New Youk. 


- > 3. The amount in controversy exceeds, exclusive of 


interest and costs, the sum of $10,000. 


ct 
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Q onl: =e 


. 


4. he acts and transactions complained of ovcurred in 


substantial part in the Southern District of New York. 


5 This action is not brought collusively to confer 
jurisdiction on a court of the United States which it would not 


lotherwise have. 
The Parties 


6. Plaintiff is, and has been continuously for upwards 
'o” six years, the owner and holder of 1,020 shares of common 


+. of Concord Fabrics, Inc. ("Concord"). 


7. Concord is a New York corporation. Its principal 


offices are located in the Southern District of New York. 


8. (a) The individual defendants Alvin Weinstein and 


|, rank Weinstein are brothers and are, respectively, the Chairman 


of the Board ef Directors and the ‘hairman of the Sxecutive Com- 


(b) Each of the individual defendants owns directly 
or indirectly at least 611,000 shares of the common stock of 


Concord Their combined ownership represents, in the aggregate, 


8% of Concord's outstanding common stock «nd con- 


approximately 68% 
} 5 


. 


petacuere effective control of Concord. Through their executive 


positions and their stock control of Concord, the individual defen- 


dants dominate and control the business’ and financial policies and 


‘affairs of Concord. 


9, (a) Defendant AFW Fabric Corp. ("AFW") is, and has 


been since approximately January 1, 1975, a New York corporation. 
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Oo oe 


(b) . AFW was organized for the sole purpose of cf- 
fectuating the plan of the individual defendants to usurp unto 
themselves, in violation of their fiduciary duties to Concord 


and to its minority sharcholders, the entire stock ownership of 


Concord. 


(c) On February 5, 1975, the individual defendants 
transferred to AFW 1,226,549 shares of common stock of Concord, 
representing approximately 68% of Concord's outstanding common 
stock, in exchange for which they received all of the oustanding 


tcapital stock of AFW. 
(d) The individual defendants control AFW. 


of Concord 


or about July j 1566 it solid to the public, pursuant to a4 Regis 


| 

| 10. When C 9 became a publicly-held corporation on 
! 

| 


I. cation 


| 
j300,000 share mon stock at a price of $15 per 


a total sales price of $4,500,000. 
j 
- 


il. (a) The individual defendants had acquired all oO! 


their shares of common stock of Concord for a nominal price prior 


‘to the public offering. 


(b) In June, 1969 each of the individual acfendants 


sold to the public 100,000 shares of Concord's comnon stock at a 


srice of $20 per share, for a total sales price of 


12. (a) Concord has prospered since the initial sale 


of its securities to the public in July, 1968. 


Ww 
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()>) Imncdiately 


of 300,000 of its shares in July, 


vualuc of Concord common 


(c) 


stock at Februcry 2; 


e 
Ss 


Concord' prosperit 


13. 


reflected in the 


caused Conce rd 


have 


earnin been improperly 4d 


intial and imprope 


and by the 


if 


Plaintif 
action against 


the Federal Rule 


(b) Class 


tockholders of 


The cons 


|. 


Concord similarly 


the forced sale ox who becone for 


after Concord's 


stock was 


The disclosed book 


1975 was $7.82 per 


Vv 
a 


foregoing figures 
to issue financial 


epressed 


utilizatic 


brings 


SWIFT 


sale to the public 


1968 at $15 per share, the book 


$6.75 per share. 


value of Concord's common 


share. 


has been even greater than 


, for the individual defendants 


information in which 


or deferred by the intro- 


r inventory mark-downs and by 


n of other 


improper 


the current fiscal year 


1°75). Concord's 


the period 


comparable 


is substantially higher. 


the Second Count of this com- 


all defendants uursuant to 
‘ 


S for injuc- 


of Civil procedure, 


ists of plaint :£f£ and all] common 


situated, who arc threatened with 


ced sellers of their common stock 
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of Concord, undcr and pursuant to the now-pcending purchase offer 
of AW and the now-pending merger of AFW and Con ord. Excluded 
from the Class are the individual defendants and wembers of the 
immediate family of each of those individual defendants, and any 
€ 


ientity in which any of the individual acfendants or any member of 


their imncdiate family has a bencficial controlling interest. 


(c) The members of the Class are so numerous that 
joinder of all members in impracticable. Concord has approxi- 
imate Ly 1,000 common stockholders located throughout the United 
{ 


States. ° 


| 


are questions of law and fact involved 


a ein which : mmon to the Class 
| | 
lany questions affecting individual mem 
mon questions of law and fact include 
e conceded absence of any busincss 
‘Concord and AFW, the 
fiduciary duties under the common law and st 
ew York; whether the price of $3 
| 
lon the Class in connection with the propose merger was determined 
{ 
‘by the defendants in good faith; whether such price was arbitrarily 
i¥e2 by them for the primary purpose of taking advantage of tem- 
yporarily depressed stock markct conditions, and to enable the de- 
iendants to substantially increase their own equity in the asscts 


land earnings of Concord; whether the proposed merger breaches 


"he aefendants' duties of loyalty and good faith owed. to minority 


| 


pesstoeers to act on all decisions with respect to {he asscts and 


for 


affairs of Concord for the benefit of all sharcholdcrs and not 


| 


‘their own personal benefit; and the mode of relicf to which the | 


ass is entitled, including injunctive and other equitable relict. 


° ee oe 


(oc) Pluintiff£ will fairly and adequately protcct 


the interest of the Class; he is a member of the Class and his 


does not have interests antagonistic or in conflict with those he 
represent 


(f£) The prosecution of separate actions would cre- 


var 


i are typical of t claim. of all class members. Plaintiff 


ate the risk of inconsistent © ying adjudications with respect 


patible standards of conduct for the defendants; and would create 


would as a practical matter be dispositive of the 


rs not parties to the adjudication 


rw) 
4 
o> 
Ay 
4 
oe 
pos 
+} 
- 
© 
| 
~ 


Ito individual members of the Class which would establish incom- 
{ 

| 

| 

! 

' 

| 

! 

| 


impair or impede their. ability to protect 


(g) A class action is superior to other available 


s for the fair and efficient 


(h) This Court is the appropriate forum for an ad- 
jjudication of the class claims. The headquarters of Concord and 

| 

i. : r : 

jits pertinent books and records are located in the Southern Dis- 

| . 
ltrict of New York. The individual defendants reside or engage in 
ae in the Souti..r.. District of New York, and the convenience 


of witnesses favors this forum. 


Substantive Allegations 


16. Commencing sometime prior to January, 1975 and con~ 


tinuing thereafter, the individual defendants together with AW 
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enterce into a 
out the public 


reasonably low prices, 


by the usc 


lcefendants, 
lent acts and practices 


the minority she 


17. Inc] :dcd 


‘combination 


| 


and conspiracy as 


of ilicgal, 
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O 


plan, combination and conspiracy 


eharcholders of Concord and (ii) to 


imoroper, 


in violation vf their 


among the objects of the 


(i) ¢t 


do 


° 


ccze 


so at un- 


all for the private gain of the individual 


fiduciary dutics to 


eholders of Concord and to Concord. 


(i) 


defendants 


‘ 
plan, 


to freeze-cout 


| ye , . 
and eliminate all of the public ch 1olders of Concord at un- 
reasonably low prices representin¢ but a fractiva of the true val 
2 E J 
Of Concord stock; and (ii) to do so without any valid business 
i 
i . | 
— of Concord, but rather for the private gain of the Weinst¢ 
i! 
iby the use of illegal, improper, deceptive a fraudulent acts 
a course of conduct in breach of their fiduciary duties to the 
| : 4 = 5 
aie shareholders or Concora oncord. 
| 18. The indi @efendants and Af have implement 
| : : ; 
‘and continue to imple t their plan, combination a! iracy 
as aforesaid, by, among other means, (i) causing the Board of I 
| : ‘ 
rectors of Concord to approve an Offer of Purchase which we to t 
\ 
followed by a proposcd rger of AFW into Concord to be effect : 
in colorable complianc with New York merger statucs, but which 


| 


Was 


| 


eae to expropriate 


| ; 


mately $2,800,000 of 


really intended to 


Concord, with the timate 


ing 


an affiliation with a 


I 
| 


the public's 


Shearson Hayden Stone, Inc., 


freeze-out 


all minority 


equity in Concord; and (ii) ¢ 


share 


holders 


objective of permitting the 


for their own personal benefit 


ol 


individual 


approxi- 


11 


an. investment banking firm with 


member of the Board of Pirectors 


ef Concord 


deceptive and fraudu- 


? 


us 


’ 


y 


oO O 


4 
to recommend such price of $3 per share in accordance with the 


. 
. 


acfendants' preconceived plan. ‘ coe ue 
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19. As is more particularly set. forth hereinafter, in 
furtherance of and pursuant to the aforesaid illegal plan, combi- 
nation and conspiracy, on or about February 6, 1975 the individual 
defendants caused AFW to disseminate to the public sharcholders of 
Concord and to the investing public an Offer to Purchase for $3 
per share all of the outstanding shares of common stock of Conv id 


ic, and, on or about February 12, 1975 


ithe individual defendants caused Concord to file preliminary proxy 
material with the SEC relating to a special meeting of stockholders 
of Concord to vote on the aforesaid merger between AFW and Concord. 
The objective of the @efendants sought by means of the Offer to 

(i) to entice and induce ill-considered and hasty 
Concord's minority shareholders to tender their shares 
having the appearance of a small premium over the then 


which had previously been depressed by the defen- 


selves; (ii) to acquire a sufficient number of Concord 


se the delisting of Concord stock from the American 


1c and relegate the trading in the stock to the over- 
the-counter mark -°; (iii) to thereafter acquire in the over-the- 
counter market, vw .re there would be little or no Liquidity and 
l@epth the remainder of the public interest in Concord at even 
Jower prices; and (iv) to eliminate, if a sufficient number of 


Concord shares were picked up through the Offer to Purchase, the 


necessity of a sharcholdcr meeting accompanicd by full proxy dis- 


closure in which the defendants would be compej.led to state the 


truc purposes of the merger. 


ie te ae 148 
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20. Following the inseitution of litigation to enjoin 


the APW-Concord merger in late February and carly March 1975, the 


Weinsteins caused Concord to abandon the offer to Purchase, and to 


attempt to proceed with the proposed merger of AFW and Concord by 
means of a prozy statement disseminated on or about March 17, 1965 
ie solicit shareholder approval for such merger. In said proxy 
statement, defendants conceded that there is no business purpose 
of Concord to be served by the merger; and that the sole purpose 


of the merger is to enrich the Weinsteins by enabling them to ac~ 


guire a substantial portion of the public shareholders' equity 


lin the assets and earnings of Concora without any investment on 


the part of the Weinsteins, and to thereafter manage and operate 


SLC 
Concord ‘#1 from public scrutiny. 


| FIRST 
AGAIN 
WEINSTEIN 


' 
| 
| is int is brought by 


against the individual 


22. This Count 


of New York. 


23. The individual acfendants, acting in concert, and 
with the consent and connivance of naz AFW, have 


engaged and participated in and are continuing to engage and pai 
ticipate in the fraudulent, illegal, and wrongful acts and trans- 


actions hereinafter alleged, none of which serve any valid busi-~ 


ness purpose of Concord; to the irreparable and imuediate damage 


and injury of Concord. 


24. The’ individual defendants realizing how well Concord 


| 


had been prospering and would prosper, and for the purposc of usurp- 


ing 1002 ownership of Concord and expropriating, without cost to 


thensielv 


Concord 


CS, 


COMPLAINT IN SWIFT. 


O 


's assets and carnings, 


its public stockholders, 


illegal plan, 


combination and conspiracy, 


the market price of share 


Concord 


to refrain 


einai had 


a 


| 
ligu.d assets 


| 
1 
1 
\ 
H 


I, 
| 
| 
i 
I 


and (ii) 


present earnings were im 


ichance of 


! 


i: boards of 


ive cont 


in licu 


mon stoc 


not votc 


against 


| 


from 


nd continucs 


which are u 


causing 


lother out 


it. 


d 


(b) 


Concord 


a, tran 
k there 


of Co 


cash in 


Since 


f Concord, the 


mbin 
e org 
rommon 
f all 
€° air 
Ol) 
) ai 
» OF = 
rd he 
there 
ko 
down 


the 


propose 


O 


a substantial portion of the public's 


to the deprivation 


egu 


of 


ity in 


Concord and 


and in furtherance of their aforesaid 


s of Concord comnon 


to have 


nnecessa 


declaring any 


ry for its 


artificially depre: 


stock by 


cash dividends, 


to issue financial state! 


neord 


of 


the amoun 


AFW holds 


remaining 


of 


t 


her pursuance of their 


AFW and the 


AFW into Concord 


AFW would be 


= 4 


> 


ct 


pprox 


a 
& 


i) all shares 


over both 


large sums of cash 


nents 


afor 


sed 
(i) causing 
although 


and other 


operation of busincss; 


s in which 


properly understated or deferred. 


esaid illegal 


the individual defendants caused 


n caused the 


of 


conv 


be cancelled; and (iii) 


2 


pursuant to 


erted into 


of common stock 


holders of all 


ock of Concord will receive, 


of $3 per 


stockholders 


share. 


imately 68% of the com- 


of Concord could 


a merger even if they were all to vote 


nl 
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(c) The result of such a merger would be (i) the = 
eliminatian of all stockholders in Concord ¢ her than the indi- 
vidual defendants; (ii) the expenditure by Concord of upwards of 
$2,000,000 for no legitimate business purpose of Concord; (iii) 
to increase the interest of the Weinstcins in the equity of Con- 
cord from $9,494,000 to $12,285,000 or more, without any investment 
by them personally; and (iv) enable said defendants to manage and 


operate Concord free from public scrutiny and accountability. 


26. The freeze-out merger upon the terms herein described 
will force Concord to become a purchaser of its’ common stock when 
it has no legitimate husiness reason for so doing, and it will 
@ivert upwards of $2 million of Concord's liquid assets which 
lwould otherwise be utilized to expand the business of Concord 


in the interest of all shareholders, all for the personal 


jof the insteins, and constitutes: . 
: 
\, 
(a) a waste and spoilation yncord's assets 
t 
! . . +5 — * 
ifor the sole benefit of AFW and the individual defendants and 
3 | 
thighly detrimental and unfair to Concord and its public common 


{ 
i }-} 1A 
stockholders, and 


(b) a breach by the individual aefendants and AFW 


re 


of the fiduciary duty they owed to Concord and its stockholders 


27. Demand upon the Board of Directors of Concord to 

& bring this action would be futile because the individual defen- 
Gants are unable to ‘control and do control and dominate Concord's 
board of directors. Said defendants are the very individuals who 


profit from the wrongs herein alleged. 


=1i- 
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29. Demand upon the sharcholders of Concord to bring ; 
s : , 
; P * : : : i 
this action 19 unnecessary and would be futile becausc: t 
aah hae A. | ; 
i 
e 2 
(a) under the law of New York, demand upon the 
icharcholders is unnecessary; 
: i 
(b) AFW owns such number of sharcs of Concord's ‘ 
stock as gives jt control of Concord; ; 
(c) the wrongs alleged herein constitute a waste 
of Concora's assets and cannot be ratified by the shareholders of 
‘ee 2 ’ 
| 29. Plaintiff has no adequate remedy at law. 
( ! 
\ Merci ‘ 
' 30. Plaintitt repeats ana realleges all of the allega~ 
j | 
oe ained in paragrapns 1 20 and 25 through 26 
, , } 
' 
' 


31. This Count js brought by plaintii 
2 2 I 


} 
f . 
f iff on adaats of 


yainst all defendant 


-s of the Class 


der the common and statutory 


c law of New Yo: k. 
33. The $3 per share price which the defendants are 

® ehigas to climinate the public shareholders of Concord is un- 
ae aga 5g low. Notwithstanding that the public paid $15.00 
por share {or Concord stock in 1968, and $20 per share in 1969 
1 
& | (when the Weinsteins personally derived gross procecds of $4 mil- 

it from the sale of Concord stock for their own accounts) and 


}i0Nn 
[mss that Concord has prospered by an inerease in its 


oo IN SWIFT : ; 


‘ . ’ jh le : oO: 


sharcholder equity. from $6.75 per share to $7.82 per share, the : 
F ; : \ 
& Weinstcins still intend to enrich themselves further at, the public's 


expense by using the sharcholder's own moncy to finance their 
. 
+e. 


climination. 


(mals 


9 34. The proposed merger plan, scheme and conspiracy, 


as aforesaid, entered into by defendants pursuant to which they 
. 
ho) 


are seeking to freeze-out and eliminate the public stockholders 


of Concord is a fraud by defendants upon the members of the Class 


and constitutes a willful violation by defendants of their fidu- 


ciary obligations to members of the Class in that: 


jupon the stock Concord other than AFW is grossly ix 
land calcuisated to result in unconscionable gain to AFW and the 
i : 
! wer 
| ndividual Gefendants; 
ie 1 
| (b) the actions taken pursuant to the afor rid 
| 
‘illegal plan, combination and 1 r reflect a clear at 
! 
i ; : y ‘ . , 
of trust, failure to exercise proper business |. dagime nt, and breach 
& 
of fiduciary duties owned by defendants to the members of the Class; 
| (c) said plan is sought to be acct plished by a 
! 3 3 4.4 7 . 7 7 7 4 
false and deceptively incomplete and misileé proxy stat« it 


& 
‘eo. by the concealment of material facts relating to the value of 


: the common stock of Concord; and 


® (a) the proposed merger constitutes self-dcealing 
and majority tyranny on the part of the defendants serving no ; 
é 


ci business purpose of Concord and it is intended solely for the 


surpose of self-aggrandizement and enrichment of the individual 


nL ae ae - 453 


nemetie  oe a eet - _—~ = 
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defendants and viveic families, and any right of appraisal is il- 


lusory and inadequate. 


* 
) 


35. The aforesaid devices, scheme, course of conduct and 
acts and practices above described, constituted anc continuc to 


‘constitute (©, a breach of tho fiduciary duty owed by the in- 
| ; 
] 


ldividual defendants as directors and sontrolling sharcholders of 


| 


‘Concord to minority sharcholders; and (b) a breach of the duty 


a 


owed by said defendants of loyalty and good faith to the minorit 


a 


Concord to act on all decisions with respect to 


the assets and affairs of Concord for the benefit of all of such 


shareholders and not for their own personal benefit. 


36. Plaintiff and the Class have no adequate re 1t 
ilaw or under the appraisal statutes o} } York or any other jur 
predicts on, and they will suffer immedi te and irre able lk 
‘ 

injury in the proposed merger is not enjoined. 


\ 
{ 
| 
' 
! . 
I" a merger between AFW and Concord upon terms which will deprive 


(b) that the individual defendants and AFW Fabric 


a to an adequate marketplace for the purchase and sale of 


Corp. account to Concord and the Class for all damages and injury 
} ’ - 

\ * _ = : 

sustained by Concord as a result of the fraudulent, illegal and 


154 
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wrongful acts and transactions complained of, herein; 


(c) that this Court declare the SBcond Count to be 
a class action pursuant to Rule 23, Fedcral Rul f Civil Pro- 
cedure; 

(a) that this Court grant such other and further 


; may be just and proper in the premises; and 
t & 


« 


that this Court award to the plaintif 
land disburseme ) is action including reasonable fees 
' 
‘plaintiff's 


LIPPER, LOWEY 


BURTON L. 


* 
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STATE OF NEW YORK ) 


,;COUNTY OF NEW 
BURTON L. FIAPP, being duly sworn, deposes and says: 


That deponent is co-counsel of record to the plaintiff, 


ssrs. Lipper, Lowey & Dannenber¢ in the within- 
£ ‘ da ‘ 


,deponent has his office, and he is a resident and citizen of San 
\Francisco, California. All of the material allegations of the 
jithin Complaint are ba: ed upon telephon conversations and cor- 
| . - . 
eee ond bet c onent and the plaint iff, and more purtic~ 
| 1 , ent , eee 
‘ularly tv an Oi to Pu St y AFW Fat 
Iintah~ * c 4,07 na MWe eyeeee Ch nhamané at 
rowruary S, dese, SE Proxy State : re 
i 
| Ss of - \< ° 
'aated c 17, 1975, descr : in the c 
L 
doc ae file by Concord tbrics, Inc. with the 
Secur a Co on and American 5t ck Excha 
| I have reaa the < ( 1 comp] t and } Lt to} true to my 
‘knowledge, exc pt as to matte therein stated to be alleged on 


\ n y 2 \' 


aranrs siratt 
Lat sate ad tee, YOu 
Frotary M's re 


( t 
fy Queens County 
Ovualict t Ou tant 


eridicate Sled wy Hew Y ‘ 
Cette ON tgs Malt 3, 12 7G 
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® . 
NOTICE OF MOTION FOR PRELIMINARY INJUNCTION 
UNITED STATES DISTRICT COURT 
. ISTRIC'1 ah 
BARRY L. SWIFT, 3 
Plaintiff, : 
75 Civ. 1465 
-against- : Judge Tyle 
S, INC., AFW FABRIC CORP., $ NOTICE OF MOTION 
e and FRANK WEI} IN . RULE 65 
ints. 
PE es eae. eI NTC x 

e PLEASE TAKE NOTICE that upon the summon and verified 
complaint herein, duly filed on March 24, 1975, the annexed 
affidavit of BURTON L. KNAPP, duly sworn to the 25th day of 
March, 1975, and upon all prior proce jings herein, plaintiff 

® herein will move the Honorable Lloyd F. MacMahon, United Statcs 
District Judge, in Room 2804 in the United States Cour thouse for 
the Southern District of New York, at Foley Square, New York, 

@ New York, on the 4th day of April 1975, at 2:15 o'clock in the 
afternoon of that day, or as soon thereafter as counsel can be 
heard; or alternatively, before such other United States District 
Judge to whom this action shall be assigned, for the following 

e relief: 

(A) for an Order, pursuant to Rule 65 of the 
Federal Rules of Civil Procedure, granting a preliminary injunction 

& enjoining defendants AFW Fabric Corp. ("AFW") and Concord Fabrics: 

' 


Inc. ("Concord") during the pendency of this litigation from con~ 


" 
Hi) 


NOTICE OF MOTION FOR PRELIMINARY INJUNCTION : 


summating a merger of defendants AFW and VConcord described ina 


Proxy Statement of Concord dated March 17, 1975; and 


(B) granting plaintiff such other and further relief 


as to this Court may seem just and proper; 


PLEASE TAKE FURTHER NOTICE that answering papers on 


this motion must be served on or before March 3l, 1975. 


Dated: New York, New York 
March 25, 1975 
Yours, etc. 


LIPPER, LOWEY & DANNENBERG and 
BURTON L. KNAPP 


f) = ae / P ss 
By L oo .* za 40 


Burton L. Knapp 


Attorneys for Plaintiffs 
Office and P. O. Address 
747 Third Avenue 

New York, New York 10022 


TEL: 759-1504 


TO: KAYE, 
HAYS 
Attorneys 
Office & P. O. 
425 Park Avenue 


New York, New York 10022 
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AFFIDAVIT OF BURTON L. KNAPP IN SUPPORT 
OF MOTION FOR PRELIMINARY INJUNCTION 
\ 


UNITED STATES DISTRICT COURT 
SOUTHE2N DISTRICT OF NEW YORK 


BARRY L, SWIFT, 
Plaintiff, 
~against- *  APFIDAVIT IN SUPPORT 
» OF MOTION FOR A PRE- 
CONCORD FABRICS, INC,, AFW FABRIC CORP., LIMINARY INJUNCTION 
ALVIN WEINSTEIN and FRANK WEINSTEIN, _ 


78. Civ. 
Nefendants. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 
BURTON L. KNAPP, being duly sworn, deposes and says: 


1. I am co-counsel with Messrs. Lipper, Lowey & Dann- 
enberg to plaintiff in this action. I submit this aftidavit in 
support of plaintiff's application in this action, as well as an 
application made on additional grounds in a related action en- 
titled Marshel v. AFW Fabric Corp., et al {75 Civ 1018], for a 
preliminary injunction. Such relief is needed to prevent the in- 
dividual and corporate defendants from consummating a plan of the | 
Weinstein family to “go private" by means of a freeze-out merger. | 
The proposed merger is now conceded to have no business purpose 
of Concord Fabrics, Inc. {"concord"], put rather is for the pur- 
pose of eliminating on arbitrary, dinsidar-dictated terms a 32% 
minority interest in Concord and transferring to the pockets of 


the Woinsteins $2.8 million of tho public's equity in Concord. 


2. Barry L. Swift, the plaintiff above-named, ig a cit=- 
izen and resident of San Francisco, California, and a private in-| 
vestor who owns 1,020 Concord shares purchased several years abo 


at approximatoly the same price defendants Alvin and Frank Wein=} 


© 
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OF MOTION FOR PRELIMINARY INJUNCTION 
steins sold for their personal accounts 200,000 L...cord sharos 


at $20 por share from which they realized net proceeds of over 
$3.7 million. Mr. Swift was also the plaintiff in a prior actio 
entitled Swift v. Concord Fabrics, Inc., et al, instituted on 
March 3, 1975, in the Supreme Court of the State of New york, 
New York County [Index number 03594/75]. The New York action wa 
voluntarily dismissed by Mr. Swift by a notice served on March 
24, 1974, prior to the filing of the complaint in this action, 
The dismissal of the New York action and institution of this sui 
was precipitated by certain revelations made to the undersigned 


on March 21, 1975, including: 


(a) disclosure in the Concord proxy state- 
ment, dated March 17, 1975, that the proposed merger 
serves no business purpose of Concord; and that the 
sole purpose is to increase the interest of the Wein- 
steins in the equity of Concord from $9,494,000 to 
$12,285,000, without the investment by them of a single 
penny; to increase their interest in Concord's net 
earnings in the most recent fiscal year from $354,000 
to $442,000, and to enable the Weinsteins to manage 
and operate Concord free of public scrutiny and solely 


with regard to their own personal interests; and 


(b) statements in the affidavit in opposition 
dated March 21, 1975, of Sidney J, Silberman, Esq., coun 
sel for the defandants, to the effect that this Court 
lacks both primary and pendent jurisdiction to conside: 
either federal or state questions raised in the Marshel 


action and injunction motion, 


16 
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3 In view of Mr. Silbermen's apparent attompt to frag- 


mentize t.. issues involved between stats and federal quest ¢ 


and to avoid duplication of effort in two se rate fort»ss and to 


place before this Court at the same time as the Marshel/is heard 


all questions relating to the subject of "going private” and 
freeze~out mergers, plaintiff herein has invoked the diversity 
jurisdiction of the Court pursuant to Section 1332 of the Jud- 
ficial Code [28 U.S.C. §1332]. This action is, therefore, br 


as a class action under Rule 23(b)(2) of the Federal Rules of 


Civil Procedure seeking only injunctive relief, as well as a der-| 


vative action to prevent the waste and dissipation of Concord 


_ssets attendant upon an estimate. nditure of upwards 0 


$2 million to accomplish an objectz.e solely in the personal int- 


erest of the individual defendants. As a result, primary juri 


diction, as opposed ft” pendent jurisdiction, is © mferred uj 


this Court to entertain all relevant questions of New York 
to enforce principles engrained in the law for centuries |! 
prevent majority tyranny in corporate affairs, including fr 


out mergers having no business purpose, and intended for t! 
pose of enriching corporate insiders and freeing their cone t 


from further sharcholder scrutiny. 


4. Tho events leading to this suit were set in motion 


on February 6, 1975, when the Weinsteins caused Concord to ite 


nounce A&A two-pronged "going private" plan consisting,firsd,o! 4 


cash tender offer expiring on March 5 to purchase 559,000 Cone 
shares hold by the public for $3 per share, to be followed almos 
immediately by a planned merger of AFW into Concord on April 1, 


1975, upon terms under which the Concord minority would bev elit 


inated entirely upon the payment of tho samo $3 per shits The 
Weinstoins thus gave shareholders the choice between a sudden 
a lingering death, 1 e 
oO 
. 


and 


or 


1 
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On Friday, February 28, 1975, I was informed that 


| the Narshei action referred to above had been filed in this Court 
. as and tiat tho plaintiff therein had moved simultaneously by way 
I ‘ der to show cause for a preliminary injunction. On the 
| morning of Monday, March 3, 1975, plaintiff herein commenced by 

a personal service of the summons and complaint on the four above- 
named defendants a representative action in the Supreme Court, 

r New York County to enjcin, as illegal under state law, both the 
tender offer and the contemplated merger which was to follow. 

“4 Shortly after the institution of plaintiff's state action on 
March 3, Concord issued a press release stating that the tender 
offer was being withdrawn; that all tendered shares would be re- 

ie | turned, and that .» .nagement was proceeding via a proxy state: ent 


filed with the SEC to call a meeting of shareholders to approve 


the merger of AFW into Concord on the terms set forth in the alorted 


| tender offer oi February 6, 1975, 


6. Thereafter, by means of & notice of meeting and ac- 


companying proxy statement dated March 17, 1975, a special meetin; 


| of Concord's shareholders to approve the AFW-Concord merger Was 
called for April 10, 1975. I received and reviewed on the aiter- 
noon of Friday, March 21, a copy of the Concord proxy statement, 
and I contacted counsel for the plaintiff in the Marshel action 


to ascertain the status of his motion scheduled for that diy. I 


was informed that the motion had been adjourned for one week untd 


March 28, 1975, and that the defendants’ opposing affidavits were 


to bo served by 5:00 P.M, on March 21st. 


aw 7. My-review.of the March: 17: proxy statement, and do- 
fondants’ opposing affidavita which counsel in Marshol clases ae 


mado avaiiable to mo in the early evening of March 21, instantly 
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revealed the full extent of the "rip-off" sought to be perpet- 
rated on Concord's minority shareholders. It also revealed why 
the defendants hastily retreated from the tender offer made on 
February 6, 1975, almost immediately after the institution of 

the Marshol action and plaintiff's initial action in the New York | 
State court, In simplest terms, defendants intended through theo} 
cynical ploy of the tender offer to pressure minority shareholders 
into hasty, ill-advised tenders of their Concord shares in the 


hope that a sufficient number would have been reacquired by AFW 


to facilitate delisting of Concord stock trom the American Stuck 
Exchange. If this had occurred, defendants might then have av- 
oided the necessity for the merger, since mop-up of the residual 
minority interest would have been a simple matter once Concord 
stock was relegated to the over-the-counter market. Since the 
March 17 proxy statement now reveals that less than 40% of the 


public shares were tendered prior to withdrawal of the tender of- 


fer, l*. ving in public hands more than a sufficient supply (to 
* 

maintain the Amex listing, the litigation compelled the delendants 

| 

to run the gauntlet of far fuller disclosure in a proxy statement, 

| 


including the grudging concession that the only purpose of the 
proposed merger is: 


") . . . ethe Weinstein family will 
have the Company returned to their sole owner= 
ship, with the ability to operate it without 
public scrutiny and solely for their own bene- 
fit, and will havo their interest in the Com- 
pany's equity and in its earnings increased as 
described below under the caption "Effect of 
Nerger on Weinstein Family" Teens Statement,p.4]. 


|| * While other cr cria also come into play, the American 
\ixchango requires as a condition of continued listing that 
jleast 200,000 shares remain in the hands of the public. 
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8. Plaintiff herein urges that the foregoing statement 
and other’ statements of similar purport in the Concord proxy 
statement of March 17, 1975 === all of which were flushed out 
as a direct result of the Marshel and Swift lawsuits and term- 
ination of the tender offer --- squarely invoke the primary 
jurisdiction of this Court in a diversity case to determine all 


questions of legality under New York state law, even if federal 


jurisdiction and pendent jurisidiction are found to be lacking. 
The Silberman Affidavit 


9. The affidavit in opposition to the Narshel motion 
of Sidney J, Silberman, Esq., datod March 21, 1975, seeks, in 
simple terms, to create a legal "no man's land" for freeze-out 
mergers where corporate fiduciaries hope to simultaneously avoid 
the reach of state and federal law. Thus, Mr. Silberman urges 
that Rule 10b-5 does not apply because the New York appraisal 
statute is available for a judicial determination of the “fair 
value" of Concord shares if a sharcholder believes that $3 per 
share is unconscionably unfair; and that under such circumstances 
there is no pendent jurisdiction to consider "state law questions 
including the question as to whether the transaction constitutes 
a gross breach of the individual defendants' fiduciary duties to 
minority shareholders and to Concord. It should be noted that 
the Silberman affidavit carefully refrains from stating that the 
total absence of a business purpose is irrelevant to the issue 
of state-created fiduciary duties squarely raised by the complaint 
in this action under New York law and precedents since time im 


momorial, notwithstanding that a diligent effort has been made 


t 
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to achieve colorable compliance with the New York corporate merger 


6 statutes. We shall further demonstrate in our brief that the 


outmoded, expensive and indeed illusory, remedy of appraisal under 

state law is by no means the exclusive remedy available under the 
| law of New York to remedy the unsonseionable elimination of min- 
ority shareholders, and that the conduct sought to be enjoined 
herein is no different in essence than that struck down by the 
courts long before the current phenomenon known as “going private" 


was conceived. In the final analysis, “goine private", in the 


er AE i a tteeie. =o 


absence of a compelling corporate business purpose, is a device 


through which corporate insiders are afforded unbridlec opportuni- 


ties to take unconscionable advantage of investors during a 
temporary market decline not seen in a generation. This is par- 
ticularly so in the case of Concord where the merger price has 
been dictated by a family-dominated inside group without any 
+ meaningful outside influence or "op; iteness". Even the so- 
" 


called "independent investment bankers" hired and paid by the 


Weansteins to render an opinion as to the price paid to the public 


have an affiliation through a family relationship t 


director, and long associations with Concord in other respects. 


10. For the foregoing reasons, a preliminary injunction 
should be granted on one or more of the grounds urged herein 
and in the Marshel application. It was initially intended to bring 
this application on by order to show cause rather than by ordinary 
notice of motion with a view to achieving a fair presentation 


ad of all questions, state and federal, on March 28, 1975, the 


presently. scheduled hearing date for the Marshel application. 
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However, when I presented an order to show cause to Judge Tyler 


late in the afternoon of March 24, 1975, I was informed that 


he was contemplating his departure from the Bench wichin a week 


to assume his new position, and although he had referred 


Marshel and this case to the reassignment committee, it had not 
yet designated a successor Judge. This arolication was forth- 


with made by notice of motion this date in the hope that it can 


be brought on for a hearing simultaneously with the Marshel 


application. 


Sworn to before me this 
t/ 
25th day of March, 1975. f7/ 
77 Burton L. Knapp 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Plaintiff, 


: ~against- 
| 
STATE OF NEW YORK ) 
) ss 
COUNTY OF NEW YORK ) 
SIDNEY J. SILBERMAN, being du 
and s 
1. I am a member of Kaye, Sct 
& Handler, attcrneys for def its h 
affidavit in opposit 1 to plaintiff! 
| 
liminary junction ( ti 
| 
! 
. 


Supplement to Marshel v. AFW Fabric Corp. 


1018, and this motion was matic as a supp 


action was concededly 


TO MOTION FOR PRELIMINARY INJUNCTION 


LIPPER, LOWEY & Baie “Fn” 


AFFIDAVIT IN 
OPPOSITION TO 
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PRELIMIN 


aitleuial 
INJUNCTI 


ier, Fier , 3 
1, and thi 
t 5 ie pre- 
of the ger of 


, et a1, 75 Civ. 


lement to the pre~- 


liminary injunction motion in that action, in an attempt 


to present the question of the validity of the proposed 


merger under state law as one of primary jurisdiction, in 


a diversity action, rather than as pendent to a Rule 10b=-5 
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claim. (Affidavit of Burton L. Knapp, 93). The allegations 
in th plaint herein are substantially the same as in the 
amer i complaint in Marshel, and the Knapp affidavit adds 
no US. 

3. My affidavit, sworn to March 21, 1975, and the 
aff of Martin Wolfson David R. Caplan, submitted 
in < {tion to the motion in Marshel, set forth the rele- 
vant f ts, 4 n order not to burden the Court with repeat- 
ing them here, I respectfully request that said affidavits 
in el be « 
mot 5 ¢ODp Yl 
tiff's attorney 
req 1. in 6} 

4, Alt ° 
al n co! 
of $10,000, % llegation is on information ¢ nd belief, and 
4s { up} { either by the complair or by the Knapp 
aft Cis In fact, the jurisdict nal minim is not met 
either for t} purporte lass or for the derivative 
cK { © 

(a) As to the class action (Second Count), 
assi ig plaintiff does own 1,020 shares of Concord stock, 
the 1 ket v of that stock, based on the $2-1/2 closing 
price on the / rican Stock Exchange on March 24, 1975, the 
day before this action was c was only $2,550; based 
on the $3 to be paid on the merger, its value is only $3,060; 
and even at book value - which, of course, we contend is not 
a proper measure ol valuc - his stock would be worth under 
$8 160. 
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INA 


(b) As to the derivative action 
iplaint alleges (925) that the merger 
"the expenditure by Concord of upwards of $2 
urpose of Concord", 


spoilation [s 


a 


aged, for it would in 
fraction of the tru 
There 


as Concord 


hood of 
liminary 
Mr. Knapp } 
whatever -— the charge made 

sffer was designed to avoid comp] 
with the Proxy Rules. Moreover, plainti 
attempts (on p. 6) to create the false in 
Concord did not file its proxy material with the SEC until 
after the tender offer was withdrawn on March 3rd. My 
affidavit in the Marshel motion (99 5 and 8) shows that 


Concord in fact filed preliminary proxy material with the 
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SEC on February 12th, and could not in law have avoided 


complying with the 


| ao Gilera 


————————————— ae } 
Sidr 1ey// Aiber 
|\Sworn to before me this 
|2nd day of April, 1975 
| & ~ ——<—< 
(Poa & as See LL Meth e to A : 
} BERTIL § ¢ facw VOOR 
WOTARY FY 2 aCO : 
| No. ¥ Pe | 
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- NOTICE OF APPEAL 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ee in asd Rie een Aen eae DR er SPE ISS x 
ARNOLD MARSHEL, 3 
Plaintiff, $ 
¥ : 
-against- : 
AFW FABRIC CORP., CONCORD FABRICS, INC. : 75 Civ. 1018: LFM 
‘ ALVIN WEINSTEIN and FRANK } 
B : 
aR ETS AN Oe eer ae x 
BARRY L. SWIFT, $ 
Plaintiff, : 
: 75 Civ. 1465: oFM 


fe -against- 


PLVIN 


JEINSTEIN ar By WEI? SIN ipa 
Be. i eeeeEseReemr rr ween nn nen nnn x | 
; 
! 
; } intiffs, | 


NOTICE is hereby given that the respective plain 
, ARNOLD MARSHEL and BARRY L. SWIFT, in the above-captioned actions 


‘ each hereby appeal to the United States Court of Appeals for the 


| 
Second Circuit from so much of the crder of Judge Lloyd F. 


' MacMahon entered in this action on June 25, 1975, denying said 


a | 


{71 


‘ 


NOTICE OF APPEAL 


plaintiffs' motions for a preliminary injunction pursuant to 


Rule 65 of the Federal Rules of Civil Procedure. 
° Dated: New York, New York 
July 2, 1975 

Yours, etc. 


RUBIN, BAUM, LEVIN, CONSTANT 
& FRIEDMAN 


head 47 Te 


er of the Firm 
Attorneys for Plaintiff 
in Marshel 
: 645 Fifth Avenue 
€ ; New York, New York 10022 
PL-9-2700 


wee 


LIPPER, LOWEY 
& BURTON K 


in Swift | 

747 Third Avenue 

New York, New York 10017 
759-1504 


New York, New York 10022 


' 
' 
% 
TO: KAYE SCHOLER FIERMAN HAYS and 
HANDLER 
: Attorneys for Defendants 
\ 425 Park Avenue 


